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TRANSCRI PT OF PROCEEDI NGS
ROBERT S. WAKEMAN, called as a
W t ness herein, having been first duly sworn on
oat h, was exam ned and testified as foll ows:

EXAM NATI ON

BY MR GLElI SNER:

Q

H, M. Wakeman. |'m Attorney Bill deisman. [|I'm
going to be asking you questions along with
M. @Gllo. |'mwondering, have you ever been
deposed before, sir?
Yes.
" mgoing to show you what's been marked as
Exhibit 1-A. And this is sonething that was
prepared by your counsel. And you'll notice at
t he bottom she descri bes what you will testify to.
W' ve been doing this with the other
W tnesses. WIIl you read that into the record so
we have the paraneters of your deposition?
The paragraph states that, "M . Whkeman, in his
former role as DNR SCR aquatic habitat
coordinator, determ ned the ordinary high water
mark of North Lake at the DNR, forner Kraus,
property.”
"He may be called to testify to issues

related to this matter of which he has know edge
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i ncluding the DNR OHWM det erm nation of North Lake
at the DNR property and DNR procedures, generally,
to determ ne the extent and | ocation of navi gable
waters of the State on and adjacent to
properties.”

Thank you very nuch. |[Is that the extent of what
you understand you will be testifying to at the
heari ng begi nning on Septenber 19?

Yes.

' mgoing to show you what has been marked as NLMD
Exhibit 104 and ask if you can identify that for
the record. It purports to be sonething that you
recei ved a copy of.

It's an email chain froma M. JimNMorrissey to a
Dale Pfeiffle who works for the Arny Corps of

Engi neers, CC d Andy Hudak, nyself, Jim MNelly
and Lynette Check. "Subject 208-04314-DJP

North Lake.” And it |looks to be in regards to

the ordinary high water mark el evati on that was
set.

The second email is fromDale Pfeiffle
to JimMNelly, Andy Hudak and nysel f dated
November 19, 2009, subject, sane identifier code,
North Lake. And it appears to be a paragraph on

the ordinary high water mark set on North Lake at
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the boat launch site at the Kraus site.

Q Are you famliar with the high water mark that is
referenced there? That would be in the top one
actually, the top email.

(Pause in testinony.)

BY MR GLEI SNER:

Q Have you read that email, sir?

A " m al nost done.

(Pause in testinony.)
THE WTNESS: Yes, | have.

BY MR GLEI SNER:

Q | was actually referring to the very top email.
Is that what -- the high water mark is referenced
as 897.76, is that correct?

A The top email says it picks the ordinary high
water mark on the sheet at 897.76, yes.

Q Did you have a hand in determ ning that high water

mar k?
A I was involved in setting the ordinary high water
mark on North Lake. To be honest, | don't recal

what that elevation was. So if this is the

el evation that pertains to the flags that | set,

if that's the case, then that's the one that | was
i nvol ved i n.

Q You don't have any recollection of that, is that

Brown & Jones Reporting, Inc.
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what you're --

| don't recall the elevation of the flag that |
set.

Ckay.

Sol -- it's hard for nme to know whet her this one
pertains to ny flag or any of the other three

el evations that are identified in the second

emai |

Do you know of your own know edge or fromthe DNR
whet her that is the established high water mark at
the present time on North Lake?

| don't know for sure.

There's a graph appended to that. Does that help
you in any way, appended to Exhibit 4?

The map that's attached to the emails in

Exhi bit 104 show an ordinary high water mark

el evati on of 897.76.

Let me show you what's been marked as Exhi bit 16.
And this has been the subject of an earlier

deposi tion.

And | wonder if you could take a few
nmoments to | ook through that and tell nme if you
had any hand in setting any of the el evations that
are referenced in that docunent.

M5. KAVANAUGH And | guess |'d ask

Brown & Jones Reporting, Inc.
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for -- do you nean surveying thenf

MR GLEI SNER: Actually doing the --

BY MR GLElI SNER:

Q

>

Vell, let's back up and ask it foundationally.

What do you do in terns of setting high water

mar ks?

There's a bucket of information that's gathered in
setting an ordinary high water mark. Upon
investigation of a site, | place a flag -- flag
attached to a wire at the point of the ordinary
hi gh wat er mark.

And | | abel that flag usually wth ny
initials, the date and the ordinary high water
mar k, OHWM designation, and either one, two,
three or four, whatever point it may be.

So that's typically how | determ ne the
ordinary high water mark or nmy role in setting the
ordinary high water mark.

So you don't actually shoot el evations?

No, | don't.

Ckay. Then none of those on there would be, |
assune, your authorship or of your know edge, the
el evati ons on Exhibit 167?

That woul d be correct.

Now, your testinony is primarily -- according to

Brown & Jones Reporting, Inc.
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>

Exhibit 1-A primarily for the purposes of

determ ning the ordinary high water mark on North
Lake. And who actually does the surveying of the
flags then that you pl ace?

For the North Lake site, it was done by, |
bel i eve, Kapur & Associ at es.

Ckay. So you just physically placed the flags?
That's correct.

And you didn't actually have a part in determ ning
the ordinary high water mark then other than by
pl aci ng the fl ags?

Correct.

Kapur & Associ ates woul d have shot the el evation
to determne the ordinary high water mark?

| believe they were the conpany that determ ned
the elevation of the flag.

Ckay. And even though this says you wll be
testifying to the determ nation of the ordinary
hi gh water nmark, other than setting the flags, you
really don't know what the ordinary high water
mark is, is that correct, ny understandi ng?

The el evation of the ordinary high water mark
woul d say, yes.

Your only role was putting the flags in, and then

Kapur & Associates would actually set the high

Brown & Jones Reporting, Inc.
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water mark, is that correct?
They woul d determ ne the el evation of the ordinary
hi gh water mark at the flag that | set.
And as you sit here today, you don't know what is
the ordi nary high water mark?

M5. KAVANAUGH: |'m going to object.
What do you nean "what is"? Are you asking the
physi cal el evation?

MR GLEISNER: Pretty clear, Counsel.
KAVANAUGH: No.
GLEI SNER:  Pretty clear, Counsel

5 3 5

KAVANAUGH: No, not cl ear.

BY MR GLElI SNER:

Q

What is the ordinary high water mark on North
Lake?
| set the flag at the ordinary high water mark.
And what was the, in feet, the ordinary high water
mar k?
I don't know the elevation of that flag.
It also states in Exhibit 1-A that you are going
to be testifying as to the DNR procedures -- |I'm
quoting from1-A And |I'd be happy to pass it
back to you.

You'll be testifying as to the

procedures generally to determ ne the extent and
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| ocation of navigable waters of the State on and
adj acent to properties.

MS. KAVANAUGH: And to clarify, it says
he may be called to testify to relate to these
I Ssues.

MR, GLEI SNER: Thank you, Counsel.
We're here today to determ ne what he can testify
to.

MS. KAVANAUGH: Yes.

BY MR GLElI SNER:

Q

What is -- I'Il give this back to you, because I
don't want you to be guessing. What is the
nmeani ng of that? Wat can you testify to as to
the determ nati on of navigable waters on the State
property or adjacent properties?

In my role as the aquatic habitat coordinator for
t he Sout heastern region, | was trained and al so
trai ned others how to determ ne whether or not a
wat er body was navigable or not as well as setting
an ordi nary high water mark. So | have expertise
in those two activities.

That's very interesting. Can you, please, give ne
the -- first of all, you say you train people in
how to determ ne the navigability of water. D d I

phrase that correctly?

Brown & Jones Reporting, Inc.
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11

Yes.

Can you please tell ne what you train people to do
in order to determ ne that?

In determning if a water body is navigable, there
are two ways to do it. You can do what is called
navi gability in opinion, and the other way is
navigability in fact.

Navigability in fact is where you
actually go out wwth a watercraft and have soneone
float that watercraft on that water body to show
that they are actively navigating it. That's
navigability in fact.

Navigability in opinion is where you're
| ooking for a water body that neets the objectives
of having a bed and bank, neaning the bed is not
of terrestrial vegetation, it is devoid of
terrestrial vegetation. And it can have either
aquatic vegetation or it can have no vegetation.

And the bank, there is a point on the
bank or shore where there is a separation between
the terrestrial and the aquatic bank of that water
body.

So you're | ooking for a point on the
bank where it has an ordinary high water mark

which is identified as a point on the bank or

Brown & Jones Reporting, Inc.
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>

shore that has a distinguishing mark or an erosion
mark or other indicators that suggest that the
presence and action of water is there at an
ordinarily high frequency during the year.

Thank you. Let's take navigation in fact first.
Sur e.

You indicated a nonment ago or you testified a
nmonment ago, | don't want to -- | don't want to be
i naccurate here. You testified that -- let ne
just get your | anguage.

Quoting fromthe transcript,
"Navigability in fact is where you actually go out
with a watercraft and have soneone float that
wat ercraft on that water body to show that they
are actively navigating it. That's navigability
in fact."

Uh- huh.

Let's tal k about, first of all, what type of
watercraft. How small can it be?

We typically use either a small canoe or a kayak
And when you say "and have soneone float that
watercraft,"” that could nean just sitting init,
that could nean using an oar to paddle it.

What does it nean to float? Your

words were "to float a watercraft.” How nuch do

Brown & Jones Reporting, Inc.
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you expect that watercraft to nove or just sit
t here?
They nust show that they're able to nove down
streamin that current of water or in the water
body. So typically we would use -- if we were
using a smal |l kayak, they would use a paddl e that
t hey would help to navigate down the stream

There woul d be cases where they would
have to get out and portage, but that would not
necessarily nmean that the water body is not
navi gabl e.
Thank you. How far would they be required to
paddl e before you would say "this is navigable
wat er " ?
There is no standard or no requirenent, that |
recall, or a percentage of the water body. |If you
are able to put your kayak in or your canoe in and
go 10 feet and have to get out and wal k five feet
and get back in and navi gate sone nore, that would
be adequate to show its navigability.

Even if you do a navigability in fact,

you still nust have the bed and bank
characteristics. So it's not -- it's not an
ei ther/or.

Ri ght .

Brown & Jones Reporting, Inc.
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A It's a -- you nust have both situations.

Q Thank you, M. Wakenman.

MR, GLEISNER O f the record.
(Discussion held off the record.)
MR, GLEISNER On the record.

BY MR GLEI SNER:

Q My mstake. |1'mgoing to show you what's been
mar ked as Exhibit 1-B.

MR. GLEI SNER And you al ready have a
copy of that, | believe, Counsel.
MS. KAVANAUGH:  Yes.

BY MR GLEI SNER:

Q That purports to be, "Waterway and Wetl and
Handbook." Is that sonething that you have
reference to you when you are either teaching or
yoursel f determ ning navigability?

A Yes.

Q Ckay. Now, | would like you to go, if you would,
pl ease, to pages 15 to 16 of that docunent. And,
specifically, as you can see, that's in the
begi nni ng a neno.

And on page 16, could you read into the
record the paragraph that begins, "The real issue
to be considered"? and then I'lIl ask you sone

guestions about it.

Brown & Jones Reporting, Inc.
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A The paragraph states: "The real issue to be

consi dered when eval uati ng | akes and ponds,
i ncludi ng wetl ands, is whether they are navi gabl e
in fact by the above criteria."”

"Al t hough one m ght argue that there
shoul d be sone m nimum cutoff size for a body of
water to be consi dered navi gabl e, any body of
wat er capable of floating a canoe is val uable and
shoul d be consi dered navi gable."

"To support this conclusion, consider
t he resource val ue associated with even a tiny
spring pond or isolated wetland pond. They have
fishery and/or wildlife values, and preserving
these values is in the public interest even if
they are not readily accessible to the public."

Q Thank you very nuch, M. Wakeman. Now, do you

agree or disagree with that statenent?

A I would like a nonent to read the entire docunent.

Q Absol utely. Pl ease, please do.
(Pause in testinony.)
THE WTNESS: | would agree with the
st at enent .
BY MR GLElI SNER:
Q Thank you very nuch, M. Wakeman. Now, if we

could go back. And we're just trying to keep

Brown & Jones Reporting, Inc.
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track of our exhibits, so | apol ogize for taking
that away fromyou. You can have it back if you
need it.

Let's go back to the other criteria that
you stated was possible to use in establishing
navigability. You testified a few m nutes ago,
quote, navigability in opinion is where you're
| ooking for a water body that neets the objectives
of having a bed and bank, neaning the bed is not
of terrestrial vegetation, it is devoid of
terrestrial vegetation. And it can have either
aquatic vegetation or it can have no vegetation.

And the bank, there is a point on the
bank or shore where there is a separation between
the terrestrial and the aquatic bank of that water
body.

So you're | ooking for a point on the
bank where it has an ordinary high water mark
which is identified as a point on the bank or
shore that has a distinguishing mark or an erosion
mar k or other indicators that suggest that the
presence and action of water is there at an
ordinarily high frequency during the year, closed
quot e.

Is that basically -- well, I'Il rephrase

Brown & Jones Reporting, Inc.
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it. Does that capture what you sai d?
That's what | said.
So I'd like to tal k about bank and bed for a
moment. | infer fromwhat you' ve just said that
there can be instances where a bank and a bed can
al nrost be on the sane level, | nean the sane -- in
ot her words, height? There's no -- let ne
rephrase it.

| think of a bank -- as a |l ayman, |
think of a bank as maybe being six inches, six
feet above the water where the water is flow ng --
or the bed where the water m ght flow.

| infer fromthis there are tinmes when
t he bank can al nost be the sane hei ght as the bed
where the water mght flow AmIl correct in that?
The bank will be a -- I'mtrying to think if there
Is a situation where | have seen that the bank was
at the sane elevation as the bed of a waterway,
and | woul d have to say no.
Conceptual |y, hypothetically, could there be a
situation where the bank is the sanme height as the
bed?
I don't think so.
Have you exam ned the Kraus site?

Yes.

Brown & Jones Reporting, Inc.
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Q These have been marked yesterday, the ones -- the
exhibits |I'mabout to give you. And you can
di sregard the markings. Just take a | ook at them
for a nonent, if you woul d.
(Pause in testinony.)
BY MR GLEI SNER:
Q Have you had an opportunity to | ook at them
M. Wakeman?

A Yes.
Q Thank you very nuch. To orient you so that --
before we tal k about those photographs, |I'm going

to show you what has been marked previously as
Exhi bit 9.
MR. GLEI SNER And we're presupposi ng
here, Madane Reporter, RRNA precedes that.
BY MR GLEI SNER:
Q This purports to be a drawi ng by Kapur, or simlar

drawing to this?

A |'"ve seen simlar drawings to this.
Q Thank you very nuch. [|'mnow going to reference
your attention on that drawing to the -- | would

say the eastern third to the eastern half of where
the parking lot is |ocated. Do you see where
I"'m-- let me point toit. | don't want to

m sl ead you. That area.

Brown & Jones Reporting, Inc.
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> O >» O > O >» O >»

O

> O >» O

Ckay.

That woul d be the area near the | ake?

Yes.

Have you exam ned or visited or been in any way on
that portion of the proposed parking |ot?

| have visited this property and have been on that
portion of the property, yes.

Did you see anything there when you visited it?
Yes.

What did you see?

Grass, trees, tree roots. There were sone ol d,
think, chairs, mscellaneous material s.

" mgoing to show you, again, Exhibit 102, the
exhibits that | showed you a nonent ago. Looking
at that exhibit, and, again, for the nonment

di sregarding the markings on it, do you see any
trees that were | ocated where the eastern third to
hal f of the proposed parking lot wll be?

I wll assune that this photograph is a picture of
this property?

Previ ous testinony has established that.

Ckay. Yes, there are trees on the property.

And where woul d they be | ocat ed?

There are several trees, | wuld say, in the

sout hern half of the photograph -- of the | ower

Brown & Jones Reporting, Inc.
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hal f of the photograph.

Wul d you take a | ook at now -- now we're going to
pay attention to the markings on Exhibit 102.
Wul d you take a | ook at the area where the green
has -- circle has been drawn on or green |line has
been drawn around? Are those trees also |ocated
on or near where the eastern portion of the
parking ot wll be?

It's difficult to say without the property
boundari es on the photograph. | wll use ny
personal know edge of the site and the referenced
bui | di ngs shown in the photograph.

By the way, approximtions are what we're doing
her e.

Yeah.

No one is expecting you to be exact.

I would say a portion of the area outlined in
green would line up with the parking area shown on
Exhi bit 9.

Thank you. Have you visited the trees that are
surrounded by the green |line?

|'"ve seen them |'ve probably wal ked t hrough them
on the property during ny visit.

Did you do any tests for navigability in that

area?

Brown & Jones Reporting, Inc.
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No.

Do you know i f anybody has done any tests for

navi gability, anyone fromthe DNR, | shoul d say,
has done tests for navigability in that area?

I don't know.

Thank you. 1'll give this back to you for one
nore nonent so you can see it as | ask the
question. By the way, |'d be happy to share these
others with you, if there's -- the other parts of
the exhibits, 100 to 103, if it hel ps you.

Did you do any -- did you sight or did
you locate or did you see any bank or bed within
that trees -- within that group of trees
surrounded by the green line shown in Exhibit 1027
No, | did not.

I'"d like to go to Exhibit 2 again, if | could.
And I'"mgoing to direct your attention to those

two green circles that you see drawn there. And

I"mgoing to ask you -- or 1'"'mgoing to tell you
to assune, based on previous -- do you need tine
to examne that? |'msorry.

| just wanted to make sure this is a survey of the
same property.
"Il represent for the record that this was done

by Wel ch Hanson, which is now part of Yaggy Col by,

Brown & Jones Reporting, Inc.
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which is the DNR s surveyor. And | will represent
further for the record that the testinony
yesterday established that this was an
approxi mati on of where the Kraus site and areas
south are | ocated.

M5. KAVANAUGH Can you clarify? Who
did you say our surveyor -- | thought Kapur did
t he survey work.

MR, GLEI SNER  Yaggy Col by is also

enpl oyed by you.

M5. KAVANAUGH: Earlier?

MR GLEI SNER:  Yeah.

MS. KAVANAUGH:  But not on --

MR GLEI SNER:  Yeah.

MS. KAVANAUGH: Ckay.

MR, GLEISNER: In fact, Madanme -- |I'm

sorry. Edw na, this plat of survey was done for
the DNR on January 3, 2005. 1It's one of the
earlier ones.

MB. KAVANAUGH  Ckay.

BY MR GLElI SNER:

Q

And we're using this only for approximations. |If
you | ook up here, because it's easier to
communi cate -- you've got in front of you what's

up here.

Brown & Jones Reporting, Inc.
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QO >» O »

And I"mjust going to -- just for the
pur poses of not having to | ean over you and try to
make the point, on this drawing, there is a trai
pat h, road, whatever you want to call it, on the
drawi ng that you have in front of you. |It's
call ed a gravel drive that runs from Reddelien
Road about 1500 feet to where the parking ot w |
be.

Now, | say all of that as prelimnary.
| just want to ask you this question: Dd you do
any tests for navigability at any poi nt adjacent
to that -- where the access road will be?

No.

Do you know i f anyone at the DNR did?

| can't say for sure.

That's a fine answer. [|I'msorry. I|I'mgoing to
hand this back one nore tine. And |I'mgoing to
ask you, there is a blue line there. And that

bl ue line, previous testinony has established that
that blue line is a stream ditch, sone kind of a
conveyance for water, however you want to call it.

That blue line, not the green |ine now,
the blue line -- yeah, that one -- as identified,
runs from North Lake west for an undeterm ned

anount of di stance.
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And testinony has established that at
various tinmes in the year, there's sonetines a
little water, sonetines a great deal of water
Did you do any tests for navigability at or near
that blue |ine?
Only at the -- during ny assessnment of the North
Lake ordinary high water nmark, | | ooked at the
outl et area of that channel, if you will, as it
met with North Lake but did not nake a
determ nation of an ordinary high or navigability
of that channel.
Now | 'm going to direct your attention to the
smal l er green circle on Exhibit 2, and |I'm goi ng
to ask you a simlar question. D d you do any
navigability tests within that green circle, that
smaller green circle to the north on Exhibit 2?
No, | did not.
And I"mgoing to just direct your attention now to
the large green circle, which previous testinony
has established is wetland, and ask you if you've
done any navigability tests in that area, that

area of the large green circle on Exhibit 2.

| did not.
Thank you for that. |'mgoing to now change
directions -- thank you for that very nuch. 1'1]
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take this away fromyou hopefully for the | ast
time.

And I'm going to ask you a couple nore
questions about -- you testified that you set
flags for the high water mark. Could you tell us
the process or what is actually done physically?
In determning the ordinary high water mark, | use
it as alnost being a water detector and try to
identify the physical, chem cal and bi ol ogi cal
factors that would identify a bank and determ ne
where the ordinary high water mark i s on that
bank. At this particular site, it wasn't an easy
site to do an ordinary high water mark on.
| don't want to interrupt your flow of thought,
but if you wouldn't mnd just explaining why it
wasn't an easy site.

There were clues, if you will, that suggested
different elevations. So | really had to rely on
training and ny experience and ny know edge of
North Lake to determ ne which clues were really
pointing to the nost accurate ordinary high water
mar K.

When | visited the site, there is a
gravel, sand, beach area where -- which is

essentially the wash zone as waves break and wash
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up on shore. That is gently sloped westward to a
poi nt where there is a very distinct, al nost
vertical rise in the topography and a grassed --
grassed area west of that.

But there were other indicators on the
beach. There were tree roots that were exposed on
t he beach. There were young willow trees, nore
saplings than trees at this point that were al so
present on the beach at the south and north ends
of that property. And there were different wash
mar ks on the beach as well.

So in looking at that, | also knew that
the North Lake water el evation has historically
gone up on a fairly regular basis and had been
much hi gher than I woul d have expected to be the
ordinary high water mark.

So based on the historical point of view
or the historical information | had, | figured
t hat when the very high water occurred, that was
the high water nmark, not the ordinary high water

mark. The ordinary high would be | ess than that.

So | wal ked back to -- | concentrated on
t he beach area. | took a look at the tree roots
that were there. It was a large -- | believe it

was a |l arge cottonwood tree, which is very
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tol erant of wet conditions.
Hol d on a mi nute.
Sur e.
MR, GLEI SNER Can | have Exhibit 2, our
old friend 27

BY MR GLElI SNER:

Q

QO >» O »

Just so we don't get too far off field in terns of
where we're at, I'mgoing to direct your attention
to Exhibit 2.

And if you could just orient us as to
where you were when you were -- when you were
doing this -- when you were | ooking at the
cottonwood, et cetera. Were were you
appr oxi mat el y?

If you'll let me place a mark on this exhibit?

| certainly will. In fact, I'Il give you your
very own color, a nice purple. And go ahead and
show us where you woul d have been | ooking at the
cot t onwood.

I|"mjust going to put a purple dot, if you wll.
Maybe an X so we can see it.

Al right. Counsel has requested an X

Thank you very nuch. And could you just put your
initials next to that?

(Wtness conplies.)
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Thank you very nuch. You have now placed an X, if
| may characterize it for the record, slightly

to -- toward the southeast corner of what has been
mar ked i n orange previously on Exhibit 2. Wuld
that be a correct statenent?

Yes.

Now go ahead with your explanation now that we
have a little orientation. | just wanted to
orient it for the record.

So | took a look at the tree roots. Typically
tree roots really try to avoid being under water.
So | kept that in mnd. | also took a |look at the
young willows that were on the beach, and they
were very young. Dianeter, probably maybe an inch
or |ess.

And usual ly you don't see trees grow ng
bel ow the ordi nary high water mark, but they were
very young. W had been in a drought, and so |
consi dered that evidence as well.

The nost persuasive evidence at the site
was the vertical |lip or the bank at the western
edge of the sand or gravel beach. It was
prom nent along the entire face of the property.

It was a bank that probably had, I'll estinmate,

bet ween four inches to a foot in elevation rise
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al ong that entire -- along that frontage.

And it really represented the nost
permanent feature that would indicate the |ocation
of the ordinary high water mark.

So taking all those factors in
consi deration, | placed ny flag at that vertica
rise in the topography at the western edge of the
beach.

Now, thank you for that. And what you've
testified to leads to a question on ny part. D d
you go up -- now l'mgoing to orient you to the
blue line, which is north of the orange circle on
Exhi bit 2.

And the blue line is -- seens to
term nate al nost 10 degrees off bubbl e northeast
of where you determ ned the high water mark.

Did you ever go to the point where this
streamor ditch or conveyance for water
intersected with North Lake? Did you ever go to
t hat poi nt?

Yes.

And what did you di scover when you went to that
poi nt ?

Simlar to the very southern end, there was a

clump of young willows at that |ocation and also a

Brown & Jones Reporting, Inc.
414-224-9533




© 00 N o o A w N P

N NN N NN R R R R R R R R R R
gag A W N P O O 00 N O O pd~ W N -, O

30

QO >» O » QO

Q >

fairly significant delta of sedinent built up at
that | ocati on.

Sedi nent goi ng which way? Qut into the |ake?
South fromthe point or...

East war d.

Thank you. Now, how nmany tines have you been on
t he property?

| would estimate half a dozen tines.

Were you ever there after a spring freshet?

Not to my know edge.

Were you ever there after a one- or two- or

t hree-year stornf

Not to my know edge.

And when you were standing at the confluence of
the streamor ditch or whatever in North Lake, did
you ever see water flowng in or out of North Lake
at that point? Ws that clear enough?

No, | do not renmenber seeing any water -- any
wat er connection between the ditch and the | ake
during ny visits.

Now, the high water mark that you set, is that
going to be the high water mark? The 897.96, is
that going to be the ordinary high water mark for
the entire | ake?

No.
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Can you explain that? | nean...
There are situations where the ordinary high water
mark el evation may vary on a body of water due to
t opography, soils, orientation of the |ake. So
the ordinary high water mark at this |ocation may
not be representative. It may or nay not be
representative of the entire | ake.
Thank you for that. Do you know if the 897.76 is,
however, applicable to everything between the blue
line on Exhibit 2 and your purple mark on
Exhibit 2, in other words, the eastern end of what
w Il be the proposed DNR parking |ot?
It's the ordinary high water mark el evation for
the face of that -- for the eastern face of that
property.
Thank you for that. That's very clear. Now, if |
can just nmake sure that we haven't left anything
out here. Have you now testified to everything
that you m ght be able to say about the high water
mark? 1'mgoing to direct your attention to 1-A
agai n.

M5. KAVANAUGH:  You nean he answered the
questions you asked?

MR, GLEI SNER:  Uh-huh. | want to know

if there's anything el se that he --
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BY MR GLEI SNER:
Q Have you now said all that you have to say about
hi gh water mark? |s there anything that we've

left out in terns of this property, of course, in

terms of the proposed -- the Kraus property?
A I think it summari zes what |'ve done on that
property.

Q Now, with regard to navigability and navigability
tests -- let nme just check really. Thank you so
much.

The extent, |ocation of navigable waters
of the State and on adj acent properties, have you
testified to everything that you did in terns of
navi gabl e tests on the Kraus property or on any of
t he adj acent properties?

A Pertaining to -- for point of -- point of --
navi gabi lity?

Q Navi gability. Yeah, just for navigability.
Not hi ng el se.

M5. KAVANAUGH: | don't think that he
testified that he did anything for navigability.
He testified that he set the ordinary high water
mar K.

MR GLEI SNER: Actual ly, Counsel, what |

can do is go back, but what he testified to was
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that he did not do.

MS. KAVANAUGH: Ri ght.

MR GLEISNER So | want to know -- |
consi der doing or not doing navigability tests
sonet hi ng that he has done with regard to

navigability even if it's a negative.

BY MR GLElI SNER:

Q

Let nme ask this question, though, and let ne

w t hdraw ny previous question and go this way.
Did you conduct any tests for navigability on the
Kraus property?

No.

Did you conduct any tests for navigability in the
| arge green circle to the south on Exhibit 2?

No.

Did you conduct any tests for navigability on the
small green circle to the north on Exhibit 2?

No.

Did you conduct any tests for navigability within
the orange circle on Exhibit 2?

In reference to North Lake, yes.

Expl ain that, please.

North Lake shares a boundary with the orange
circle -- oh, navigability. 1 did not.

Thank you.
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Sorry.

And did you conduct any tests for navigability on
the blue line to the north of the orange circle on
Exhi bit 2?

No.

Did you conduct navigability tests on any of the
adjoining terra firma | and around the | arge green
i nes?

No.

Now, the sane question put a little differently.
Did you do anything to determ ne the extent and

| ocation of navigable waters on -- |'mjust going
to make a group question so we can speed this

al ong.

Did you do anything to determ ne the
extent and | ocation of navigable waters around the
blue line or along the blue Iine and the orange
circle, the northern green circle, or the southern
green circle?

State that again, please.

Did you do anything to determ ne the extent and

| ocation of navigable waters in the orange circle,
the northern green circle, the southern green
circle or next to the blue line?

No.
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For clarification, | just want to nake sure we got
this down. You set the flags. You determ ned
where the high water mark is going to be | ocat ed,
but Kapur & Associ ates would actually shoot the

el evation, is that correct?

Correct.

MR GLEI SNER: Counsel, before M. Gllo
goes, we're going to need to take a break to talk
to judge --

MS. KAVANAUGH: Ckay.

(A brief recess is taken.)

EXAM NATI ON

BY MR GALLO

Q

Bob, can you state for the record your date of

bi rth?

6/ 19/ 1958.

And can you just briefly explain for the record
your professional education, college, you know,
forward.

Graduated fromthe University of Wsconsin-Stevens
Point in 1980 with a bachel or of science degree in
i mology, L-I-MNOL-OCGY. Went on to obtain a
master's degree in biological sciences fromthe
Uni versity of Wsconsin-M | waukee.

And how many years have you -- let's discuss your
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wor k experience. D d you start with the DNR out

of coll ege?

A Yes.
Q And how nmany years have you been with the
DNR?
A Twenty-si x years.
Q You testified earlier that you established the

point on the eastern bank or elevation of the
ordinary high water mark. |Is it your
under st andi ng that anything -- any el evation
that's below the ordinary high water mark is in

the public trust?

A If it is waterward of that el evation, correct.
Q Ckay. | handed you a docunent. | think it's
RRNA 1.

MR, GLEISNER Of the record.
(Discussion held off the record.)
MR, GALLO On the record.
BY MR GALLO
Q Let's clarify your answer. |If it's a navigable
wat erway and the land is bel ow the ordinary high
water mark, would it be within the public trust,
t he navi gabl e wat erway?
A Anyt hi ng bel ow the ordinary high water mark that's

conti nuous bel ow the ordinary high would be on the
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o >» O >

Q >

bed of a navigable waterway and held in public
trust by the State of Wsconsin. If you're --
Whether it's a streamor |ake or any water body?
Correct. If there is an island in that waterway,
for exanple, and that island has a bank on it and
you can determ ne the ordinary high water mark,
then that island, the upland portion of that

i sl and obviously is not.

Let's clarify that. The portion of the island
that's above the ordinary high water mark woul d be
out of the public trust arguably. But that

land -- let's say the entire island was bel ow the
ordi nary high water mark. That would be within
the public trust?

Yes.

It would be actually --

It would actually be bed.

Bed, exactly. A stream bed or a | ake bed,
correct?

Correct.

Wth regard to the docunent, Exhibit RRNA 1,
think that's a nenorandum prepared by Andy Hudak.
And coul d you read the date on that docunent? |
don't have it.

The date is Novenber 4, 2010.
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Novenber 4, 2010. And as | understand this, and
correct nme if I"'mwong, this is Andy's

determ nation of the manual code approval for this
VWDNR pr oj ect ?

I woul d agree.

Did you have any invol venent or input in the

i nformation supporting and |l eading up to this
manual code approval ?

Yes.

| understand that there nay have been several
people that -- what we call DNR specialists. Can
you best describe for ne what kind of involvenent
you had in this approval ?

I was asked by our regional water |eader, M. Jim
McNel Iy, and ny supervisor at the tine to
determ ne the ordinary high water mark of North
Lake and to be a technical source for regional
staff in the devel opnent of this property for a
publ i ¢ boat | aunch.

Did that include determ nations of navigability
wth regard to the site, any part of the site?
No.

Ckay. Wth regard to the project site, there are
a nunber of elenents, and there's -- covers a

| arge area, but one area that |I'mparticularly
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QO >» O » O >» O

Q >

concerned about is the unnaned tributary on the
north side of the DNR property. Are you famliar
with that?

Yes.

It's sonetines referred to as a ditch, sonetines
referred to as a streamor an unnaned tributary?
Yes.

Were you involved in any way with any of the
surveying of that?

El evation -- just point of clarification.
Surveying in the classical sense? In the

el evation? O...

El evati on surveys.

No.

Ckay. And boundary surveys were you invol ved?
No.

Any surveys at all with regard to that ditch?
Surveys fromthe standpoint of assessnent, yes.
Were you famliar at all wth a Kapur survey of
that ditch?

El evati onal survey?

Correct.

| knew they were doing it, because it was an issue
in the handling of stormwater on the site.

Ckay. Did you confer or work with Pete Wod with
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QO >» O »

Q >

regard to surface water drainage relating to this
di tch?

Yes.

Ckay. Any other part of the site, |ike the
parking -- let nme break that down and nmake it nore
clear. Like the proposed parking | ot area?

Again, with M. Wod or...

M. Wod or otherw se.

Not specifically.

And I"'mreferring to specifically surface water

dr ai nage.
Yeah.
Ckay. Wth regard to -- it may help for ne to

refer to this new exhibit. And | think it is
Exhibit 110. 1It's a Bing photo of the -- roughly
the DNR site.

And so there's an existing access road
to the property. Are you famliar with that
access road?

Yes.

And did you wal k that access road and j ust
visually observe the area around that access road?
Yes.

Can you describe, in general terns, the |and

surroundi ng that access road? And, nore
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particularly, fromthe bluff down to the | ake.

As you enter the access road from Reddel i en Road,
it's a gradual decline in elevation. There is a
steep hill to the west of the access road. The

sl ope continues to the east of the access road
until it encounters a large wetland conpl ex, which
is east of the access road, which runs north and
sout h.

As you progress further north -- |
can't recall the elevation west of the road very
well. East of the road remains in the wetl and
conpl ex. As you continue to go north past the
east-west portion of the access road, it's very
wel | wooded. There is sone significant slope west
of that road.

| didn't continue to wal k the ful
l ength of that road. The east-west portion of the
access road begi nning at the western end and
nmovi ng eastward, again, it is a very woded -- a
| ot of trees in the area.

There is a continuation of the |arge
wet | and conpl ex on both the north and the south
side of the access road. As you continue to go
east, there is a brief area which is upland --

relatively short upland area.
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>

As you continue to go east fromthere,
it, again, drops into a wetland conplex north and
south of the access road continuing east.
Bob, can | stop you right there?
" m having so nmuch fun
That's the approximate | ocation -- you're right on
here. That's the approximate |ocation of an
existing culvert that, | think, connects the two
wet | ands and goes under the existing driveway.
Are you famliar with that?
| do renmenber sone cul verts going underneath the
access, the east-west portion of the access road.
Do you -- let's see. Do we have RRNA 1? 4, |I'm
sorry, 4.

MR GLEISNER: Of the record.

(Discussion held off the record.)

BY MR GALLO

Q

So I'"'mreferring to RRNA 4 and Exhibit J, which is
a series of two enmails, the top being fromLynette
Check to Andy Hudak, copy to JimR tchie, the
bottom being an enail from Pete Wod to Ji m
McNelly, JimRitchie, Lynette Check and Jim
Morrissey. And there's an attachnent.

And this is a discussion of flow path,

and it's a depiction. It's not trenmendously
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accurate, but it's a depiction of rough flow
paths. And if you could look at -- 1'll give you
a mnute.

(Pause in testinony.)

BY MR GALLO

Q

> O >» O

O

| believe this was prepared by Pete Wod, and what
he is referring to is the flow path fromthe DNR
pr oposed devel opnent site through the wetl ands and
t hrough this existing culvert.

The question | have for you is: Do you
have an opinion as to navigability of these
wet | ands and this flow path with regard to the
tributary?
| did not conduct a navigability determ nation on
t he property.

Ckay.

So | don't have --

An opi ni on?

-- firsthand know edge or an opinion of that
st at us.

Ckay. That's fine. So you did not offer, support
an opinion to Andy, who -- when he was maki ng his
manual code approval ?

Correct.

Ckay. Thank you. The other docunent that 1'd
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li ke you to ook at is Exhibit 16, RRNA
Exhibit 16. This is --
MR GLEISNER: Of the record.

(Discussion held off the record.)

BY MR GALLO

Q

Take a mnute to look at this. It's a docunent
prepared by Kapur & Associates, and it has a
nunber of survey el evations. Sone have referred
to it as a topographical survey. Have you ever
seen this docunent before?

No.

And you coul d say that you' ve never worked with
this docunent or this information?

Correct.

" mgoing to hand you anot her docunent. It's
RRNA 3. This docunent that you're about to
receive is a set of construction plans for the DNR
project, and it's dated 12/22/2010.

And if you could flip to page Cl116,
about hal fway down. Bob, are you famliar with
this set of drawings or -- | would include even
prior versions of these draw ngs.

Ceneral ly, yes.
Ckay. So did you work with Kapur on their

devel opnment of these construction draw ngs?
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O

QO >» O »

Yes.

What did you -- what things were you invol ved
with?

Maki ng recommendati ons on site devel opnent, issues
of concern, nore providing feedback on their

pl ans. W discussed the east-west access road and
the nature of that road as it would be devel oped
for the access site.

So it's fair to say that you were sonmewhat of a
senior reviewer as to technical issues --

Yes.

-- on behal f of the DNR?

Yes.

Yeah. So you nentioned the -- issues, probably
desi gn and environnental issues, with regard to
the east-west road. |Is that a fair statenent?
Yes.

And |'m gonna probe that a little bit. Wre you

i nvolved in navigability determ nations or surface
wat er runoff issues with regard to the
construction of this road?

Not navigability.

Ckay.

Surface water fromthe standpoi nt of how storm

wat er was handl ed.
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>

Ckay. In terns of treatnment and/or vol ume?

Tr eat nent .

Treatnment. Were you involved with regard to
wet | and i npacts on the construction of this road?
It was certainly an issue discussed at these
nmeet i ngs.

And what ki nd of discussions did you have with
regard to the wetland i npacts? For exanple, were
you di scussing how to mnimze wetl and i npacts?
Yes.

And what kind of -- can you el aborate on that? In
ot her words, were you evaluating the el evati on of
the road so that it would affect the anmount of
side slope or fill?

We di scussed that along with other options to
avoid wetland inpact and to mnimze wetl and

I mpact .

Are you famliar with the Gestra report, which was
a soil boring --

M5. KAVANAUGH: And, | guess, again,
wet | ands -- surface water and stormwater is
inportant in ternms of how it determ nes
navigability. But the wetland determ nation in
ternms of the delineation and the approval and

everything isn't part of this hearing.
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MR, GALLO | understand. But
navigability wll be affected by the anount of
fill, and that's what I'mtrying to get to.

M5. KAVANAUGH: Assuni ng that the
culverts aren't sufficient?

MR, GALLO Cul vert size and
navigability of the width of that road. Because
both sides of that road are navi gable.

M5. KAVANAUGH Right. Well, you
understand that we do agree that the wetland and
the creek is navigabl e?

MR, GALLO Yeah, | do.

MS. KAVANAUGH: | know I'm hearing a | ot
of questions about them and |I'mnot quite sure,
because we agree they're navi gable.

MR GALLO And | appreciate that. [|I'm
just | ooking at the inpact on navigability.

M5. KAVANAUGH | guess | don't
understand still how it inpacts. | guess | would

object in terns of its rel evance, but go ahead.

BY MR GALLO

Q

Bob, are you famliar with the Gestra report?
It's dated February 2, 2009, and it's | abel ed
Exhi bit RRNA 7.

No.
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QO >» O » O >» O

o >» O >

Q >

Not at all?

Not at all.

No?

No.

So you've never read it?

| don't recognize it.

Were you famliar with the fact that they
conduct ed sonme borings throughout the whole DNR
site?

I was aware of that.

Ckay. And there are a nunber of borings, but you
were not involved with the analysis of that

i nformati on?

Correct.

O the -- you know, the effect on design?
Correct.

Ckay. But you were involved wth Kapur when they
wer e desi gning the east-west road?

Yes.

And that had to -- let nme -- I"'mjust trying to
make sure | understand it. And that had to do
with wetland inpacts in terns of mnimzing the
area of wetl and i npact?

Yes.

You nentioned other issues. Are there any other
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i ssues? We tal ked about stormwater, wetland

i npact, navigability. Wre there any other issues
that would relate to the discussions that you had
or the review that you had on this east-west
access road through the wetl ands?

For exanple, part of the design has a
curve in it to nove onto the easenent on the
Hanson property. Was that di scussed?

There were nultiple paths or routes. There were
easenent issues in play during our discussions.
Ckay. Thank you. Are you famliar with this set
of drawings? I|I'mgoing to direct you to another
few pages. [|'mlooking at stations 2150

t hr ough - -

KAVANAUGH:  You're on Exhibit 3?
GALLO.  I'mon Exhibit 3.
KAVANAUGH:  Ckay.

GALLO.  And I'm on page 127.

5 2 5 30

KAVANAUGH:  Ckay.

BY MR GALLO

Q

127 and we'll look at 128 as well. On page 127,
this is a-- the title of this page is,
"Cross-Sections.” And these are cross-sections at
stations 21 plus 50, 22 and 22 plus 50. Do you

want to take a mnute just to | ook at those?
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A

| under st and.

Ckay. And as | recall, if you coordinate this
drawing with 116, the plan sheet, then you can see
t hese cross-sections. And they correlate, these
cross-sections correlate to the -- what | call
like an S-turn in the access road.

And the purpose of this S-turnis to
nove the access road onto the easenent -- the
easenent relating to the Hanson property.

M5. KAVANAUGH Move it off.

MR GALLO  Pardon?

M5. KAVANAUGH Move it off.

MR GALLO O f of the easenent but onto
t he exi sting road.

M5. KAVANAUGH O f of the Hanson --

MR GALLO It would be off of the
Hanson - -

M5. KAVANAUGH: Isn't this piece off?

MR GALLO Well, this is semantics.
Excuse ne.

M5. KAVANAUGH No, no. | nean, if
you're tal king about this being the S-curve --

MR. GALLO  Yes.

M5. KAVANAUGH -- where's the property

line then? | guess that's what |'mnot --
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MR GLEI SNER: They're not on there.

MR, GALLO Yeah, the property lines are
not there. You're right, we're trying -- let's
agree to this. It's a shift to the north.

MS. KAVANAUGH:  Yes.

MR. GALLO  Ckay.

BY MR GALLO

Q And if | read these cross-sections correctly, the
access road, the new proposed access road is to
the north of the existing driveway?

For exanple, this may help clarify. If
you are | ooking at section -- cross-section at 22
pl us 00, the proposed roadway is to the north of

the existing driveway and in the navi gabl e

wet | and?
A I"mtrying, Don.
Q No, that's okay. I'mwlling to work with you to

understand this, because | haven't asked the
guestion yet.

The question |I'm gonna ask you is that:
Is this the area where you were trying -- where
you were working with Kapur to try to mnimze the
i npact on wetl ands? Because you had essentially
two criteria you were trying to neet. One was

getting it onto --
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MS. KAVANAUGH: The easenent.

BY MR GALLO

Q

-- essentially around the Hanson property, and
t hat caused you to go into the navigable wetl and
to the north.

And what you were trying then to do is
m nimze the anount of inpact of this roadway to
m nimze total wetland inpacts. |Is that a fair
st at enent ?

O all of the possible routes --

Ri ght .

-- our objective was to avoid and m nimze wetl and
I npacts.

Ckay. That's fair, and | appreciate that. |
think that's all | have. Ch, one nore thing. One
nor e questi on.

You testified that you had | ooked at the
outl et of an unnanmed tributary to the | ake. And
we were just thinking to ask the question: For
what purpose were you | ooking at that outlet? Ws
it for purposes of setting the ordinary high water
mar k?

Yes.
Ckay. And what did you see there? Ws there

anything that stands out in your mnd in terns of
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what you saw?

No.

Ckay. Thank you.

You' re wel cone.
MR GLEI SNER: Thank you, M. Wakeman.
THE W TNESS: You're wel cone.

(Proceedi ngs concluded at 3:40 p.m)
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STATE OF W SCONSIN )
SS:
COUNTY OF M LWAUKEE )

I, JESSICA R WAACK, a Registered Merit
Reporter, Certified Realtine Reporter, Registered
D pl omate Reporter and Notary Public in and for the
State of Wsconsin, do hereby certify that the above
exam nation of ROBERT S. WAKEMAN was recorded by ne on
August 26, 2011, and reduced to witing under ny
personal direction.

| further certify that I amnot a
relative or enployee or attorney or counsel of any of
the parties, or a relative or enployee of such attorney
or counsel, or financially interested directly or
indirectly in this action.

In witness whereof | have hereunder set
nmy hand and affixed nmy seal of office at M I waukee,

W sconsi n, on Septenber 3, 2011.

Not ary Public
In and for the State of Wsconsin

My Comm ssion Expires: Septenber 1, 2013.
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