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TRANSCRI PT OF PROCEEDI NGS
KYLE J. DRAKE, called as a wtness
herein, having been first duly sworn on oath, was

exam ned and testified as foll ows:

EXAM NATI ON

BY MR GLEI SNER:

Q War den, you've been deposed before, | inagine?

A Yes.

Q " mgoing to show you what has been marked as
Exhibit 1-A. And your nane appears on the
precedi ng page. And that is a description of what
counsel tells us you wll testify to.

So we have the paraneters of this
deposition set up, could you read into the record
the few words that are said about you?

A "Warden Drake nmay be called to testify to issues
related to this matter of which he has know edge
i ncl udi ng his knowl edge and observati on of
navi gati on on North Lake and the adjacent or
connected waters to North Lake."

Q Thank you very nuch, sir. So what can you tell us
about navigation on North Lake?

A Can you be nore descriptive?

Q Sincel live on North Lake, | would say you don't

do enough on North Lake about navigation
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sonetines, but let nme ask you this: Do you
actual |y have any opi nion about the Kraus site in
ternms of navigation? You know what the Kraus site
i s?

Yes.

Do you have any opi nions, observations or

knowl edge about navigation on the Kraus site?

I don't know how to answer that question.

Ckay. Let's do it this way. Have you been on the

Kraus site?

Yes, | have.
Ckay. |I'mgoing to show you what's been nmarked as
Exhibit 2. And I'Il represent to you that the

Kraus site enconpasses what has been circled in
orange and green in the top portion.

In other words, the orange part is where
t he proposed | aunch -- previous testinony woul d
show the orange part is where the proposed | aunch
or parking lot, rather, is going to go, and the
top green circle is where the rest of the Kraus
property supposedly exists.

MR. GLEI SNER. Have you nade a sudden
di scovery, Counsel ?

MS. KAVANAUGH: No, no. | guess |

wasn't -- | wasn't sure where our property starts

Brown & Jones Reporting, Inc.
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here. | see howit conmes this way. Ckay.
MR GLEISNER: CGot it?
MS. KAVANAUGH:  Yes.
MR, GLEI SNER  Ckay.

BY MR GLElI SNER:

Q

Coul d you -- and now we're going to be alittle
indefinite in terns of the record right now, but
could you just point out to ne on that plat of
survey the |l ocations where you' ve been? Have you
been all over that property?
' ve been down the road a nunber of tinmes and then
the -- | guess the orange portion that you have
circled there adjacent to the | ake.
Ckay.

MR GLEISNER: So let the record show
that the warden has indicated that the road
denom nated on the plat of survey as the gravel
drive to the west of the large green circle on
Exhibit 2 is a road that he has travel ed a nunber
of tines.

And he has travel ed that gravel drive
between the big green circle and the small green
circle dowmn to the -- what is the orange circle on

Exhi bit 2.

BY MR GLElI SNER:

Brown & Jones Reporting, Inc.
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Wul d that be a generally satisfactory statenent
of where you've been on that property?

Correct. And then |I've al so been up to the house
on the sanme drive

"The house" being the Kraus house?

Correct.

Ckay. Now, with respect -- let's just take this
one at a tine, one point at atine. Wth regard
to the access road from Reddelien Road north to

t he point at which the gravel drive -- so-called
gravel drive turns east toward the | ake, with
respect to just that area, in other words, to the
west of the large green circle on Exhibit 2, have
you nmade any observations of any kind with regard
to navigability?

That is a road -- | have never seen anyone

navi gate that with any type of watercraft.

Ckay. Now, with regard -- thank you. Wth regard
to the so-called gravel drive between the southern
big green circle and the northern green circle
down to where the proposed parking lot will begin,
have you ever seen or have you ever nade any
observati ons about navigability there?

Agai n, | have never seen anything navigate that

area, any type of watercraft.

Brown & Jones Reporting, Inc.
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Thank you very nuch. Now, directing your
attention to the orange area, which | wll
represent to you previous testinony has
established as the | ocation of the proposed
parking |l ot. Have you ever nmde any observations
regardi ng navigability there?

Agai n, | have never seen any type of watercraft
navi gate in that area.

Thank you very nuch. | will now represent to you
that this blue line north of the orange circle on
Exhibit 2 has been identified in previous
testinony as being a stream a ditch, a place
where water is conveyed. Are you famliar with

t hat ?

Yes.

Have you ever seen -- strike that, nade any
observations on the navigability with respect to
t hat ?

| have never seen any watercraft navigate that
area either.

So then in terns of navigability in the big green
circle area, the snmall green circle area, the
orange area and the blue area, would it be correct
to say that you have not made any observations

regar di ng navi gati on?

Brown & Jones Reporting, Inc.
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I have never seen anyone navi gate any type of
watercraft in that area, correct.

Thank you, Warden. Now, have you seen standi ng
wat er anywhere on the Kraus site or near the
access road that leads to it?

Yes.

W' re not going to ask you to mark right now, but
I would like you to just for purposes of
foundation, point to nme the general |ocations

where you' ve seen standi ng water.

Standing water as in -- just anyplace |I've seen
wat er ?
Wll, let's just say that -- let's have an

under st andi ng of standi ng water woul d nmean where
you' ve seen actual water that is above the
surface, not just like a marsh or a wet area, but
where the water is actually above the surface.
Have you nade observations of that?

Yes.

And could we just -- so that we have an
understandi ng of, in general, where we m ght be
tal ki ng about, could you point to the map and tell
nme where you' ve seen that?

|'ve seen water in the green areas designhated as

wet | ands. | have seen water in this blue area

Brown & Jones Reporting, Inc.
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desi gnated as a channel or a ditch, what have you
| have seen pockets of water on the roadway as in
puddl es on the roadway. |'ve al so seen pockets of
water in the orange area too designated as the

| aunch site.

Let ne just be clear then for the record. You've
said you' ve seen standing water within the |arge
green circle on Exhibit 2, and you' ve seen pockets
of water in the small green circle north of the
north part, and you' ve seen occasionally puddles
of water on the access road?

Correct.

Wul d that be the access road from Reddel i en Road
up to where it turns east or...

It would be on the eastern section towards where
it cones into, | guess, the launch site.

Can you quantify that in this respect: |Is that
puddl es of water such as you get after a
rainstorm or is that where there's floodi ng over
the so-called gravel drive?

That woul d be indicative of puddles fromthe

rai nstorm

Thank you. By the way, O ficer, have you ever
seen gravel on that -- how |l ong have you been a

war den?

Brown & Jones Reporting, Inc.
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QO >» O »

Twenty years.
And when was the first tinme you were on the Kraus
site?
I could not specify the date or the year even.
|"ve got -- | got to know M. Kraus fairly early
as he was a town chairman for Merton. | would
i magi ne it would be sonewhere around 1994, 1995.
Thank you. And would it be fair to say that you
have often been on the access road that runs north
from Reddel i en Road then?
|'ve been on there a nunber of tines, yes.
Ckay. Thank you. So 20 years ago woul d be 1991?
| started in '92, correct.
'92. Did you at any tinme observe gravel on that
access road?
This eastern section, this section that goes to
t he east?
Let me, first of all, just start so we're clear,
t he access road running north from Reddel i en Road
to the point where it turns east, in other words,
directly to the west of the large green circle on
Exhi bit 2.

M5. KAVANAUGH  And, again, | guess |
woul d object again. 1'magoing to have to object

again for relevance and howit's going to lead to

Brown & Jones Reporting, Inc.
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t he di scovery of adm ssible evidence on the
question of navigability.

It seens |like you' re going after the
i ssue of redevel opnent instead of devel opnent and
stormwater permt, which is outside the scope of
thi s hearing.

MR, GLEI SNER: Thank you, Counsel.

BY MR GLElI SNER:

Q
A

> O >» O

> O » O

Did you see gravel there?

Yes.

Did you see gravel going fromthe point that the
road turns east toward the orange circle? Between
the two green circles, did you see gravel there?

| believe there is gravel that extends down from
the main road for a distance to the east.

How f ar ?

| could not recall.

When was the last tine -- I'msorry, | apol ogi ze.

I nmean, as far as the distance, | believe there is
a |l arge concrete block currently sitting in the
road or a cistern, so about that general area.

To about that general area, but not east of there?
| don't recall seeing gravel east of there.

Ever ?

Correct.

Brown & Jones Reporting, Inc.
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Thank you very nmuch. Now, |I'd like to focus in on
the orange area that we're tal ki ng about by
showi ng you Exhibit 9. Now, Exhibit 9, have you
seen that exhibit or anything |ike that exhibit
bef ore?

|'ve seen a rudinentary sketching of the |aunch
site, but | don't knowif that's in this docunent
itself.

Fair enough. 1'll represent to you that previous
testi nony has established that that is roughly
where the proposed parking | ot of the DNR is goi ng
to be located on the Kraus site. And just so

we' ve got a common reference point, we're tal king
about this general area here.

Ckay.

And | would direct your attention to the eastern
1/3 of that parking | ot area and ask, have you
been in that area?

Yes.

You testified a few nonents ago that you had seen
standi ng water where the parking lot is going to
go. | believe that was your testinony, correct?
" mnot m scharacterizing it, aml?

|'ve seen water in that orange section, yes.

Wth reference to the parking ot plat that is

Brown & Jones Reporting, Inc.
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o » O » O

before you, at this point, just point to ne for
t he purposes of establishing a foundation the

areas where you' ve seen standi ng water

Again, |'ve seen standing water in a puddle form
where the road accesses -- into the main w dening
area. |'ve seen the water, | guess, in this

wet | and area extending to these trees here to the
east .
Any ot her pl ace?
On this site?
Yes.
That's about it, yes.
Ckay. Have you observed trees on the eastern 1/3
of the area where the proposed parking lot is
going to be | ocated?
Yes.
" mgoing to show you what has been marked as
100- A
MR, GLEISNER O f the record.
(Discussion held off the record.)
MR. GLEI SNER:  For the record, Madane
Reporter, 100-A is the sane as 100, except
M. Gllo had it marked differently as an NLMD
exhi bit because of the fact that two copies of the

sane photograph are in the record now, 100 and

Brown & Jones Reporting, Inc.
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100- A

MS5. KAVANAUGH: And this one's been
mar ked up, too.

MR GLEI SNER:  Yeah.

MS. KAVANAUGH: 100- A

BY MR GLElI SNER:

Q
A

Q

But that's ideal for our purposes, Warden.

Ckay.

Can you show ne -- for the purposes of foundation
only, can you point to me where the trees are in
the vicinity of the eastern end of where the
proposed parking lot wll be?

I would i magi ne eastern end woul d be these trees
here --

" mgoing to show you - -

-- where the pavenent is, sonewhere in that area,
yes.

Vell, et me show you what's been marked as
Exhibit 102 and ask you if you are famliar with
the trees that are surrounded by a green line.
Yes.

And do you recogni ze that house to the south of
that green line as belonging to anybody?

Yes.

And who?

Brown & Jones Reporting, Inc.
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>

| don't recall the nane.

| don't want to be -- I"msorry. | don't want to
make a trick question out of this. The Hansons?
Yes. | knew as soon as you said it. Yes,

M. Hanson.

Have you been in that stand of trees that's been
circled wwth a green |ine?

I have wal ked t hrough the western edge of those
trees, yes.

Have you ever nmade any observations regarding
navi gation in those trees?

| have never seen anyone navigate a watercraft in
t hat area.

Have you ever seen standing water in that area?

| have seen standing water in the area, yes, in
those trees and to the west.

And how deep was that standing water, if you know?
| do not know.

Ckay. That's fair. D d you see standi ng water
emanating fromthose trees toward the west or
toward the sout hwest at any tine?

It would be nore toward the sout hwest towards the
dead end of -- is that still Reddelien Road?

Yes, sir.

Towar d Reddel i en Road.

Brown & Jones Reporting, Inc.
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And, if you can, what was the depth of that
standi ng water emanating fromthose trees?

| did not wal k through it.

Ckay. Let ne just return your attention, if |
may, to Exhibit 2. Counsel has indicated that you
will also testify as to observations of navigation
in an area adjacent or connected waters of North
Lake. Am | reading that correctly?

Any adj acent or connected water to North Lake,
correct.

Do you know what that neans?

I would inmagine it's any water that's adjacent to
or connected to the water to the | ake, so, yes.

Do you know what that mght refer to in terns of

t he Kraus property?

| can imagine it mght have to deal with the
wet | and area, the ditch and the wetl and ar ea.
Let's just be sure we're clear on this, would that
ditch be the blue |ine?

Correct.

And what observati ons about navi gati on have you
made concerning that blue line? Anything?

QG her than |'ve never seen anyone navigate a
watercraft in that area.

Have you ever seen water in that area?

Brown & Jones Reporting, Inc.
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Yes.

And can you describe the water that you see in the
area that's marked in blue on Exhibit 2?

| have not been in that ditch. Sonetines the
ditch -- sone years the ditch is dry. Oher tines
I know there's water in there. Again, |'ve never
made any detail ed observations on how deep the
water is or anything like that.

Is it sonetinmes filled as though it were a stream
that it |ooked |ike a stream sone years?

| don't recall ever seeing it as actually noving
wat er, no.

Have you nade any observations at the eastern end
of what has been marked as bl ue where the -- where
the so-called streamor ditch or conveyance, water
conveyance intersects with North Lake?

Yes.

What have you seen, sir?

This is -- it appears to nme that there is actually
alip between this ditch and then the waters of
Nort h Lake.

Can you descri be what you nean by "lip"?

The waters of North Lake woul d have to conme up
substantially in order to go into the ditch.

Have you ever seen that happen?

Brown & Jones Reporting, Inc.
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| have never made detail ed observation of that
area, no.

Is it part -- you are actually a warden who from
time to tine patrols North Lake, is that correct?
That is correct.

Wul d there ever be a tine during the frequent
occasions when the lake is quite high, as it gets
fromtinme to tine like during our |ast annual
100-year storm do you recall ever seeing or being
required to go to that area for the purposes of
maki ng observations or --

No.

-- apprehendi ng a person or anything such as that?
No. |'ve never been -- again, never nade a
detai |l ed observation of that area during the

hi gh-1evel water of North Lake. There are usually
ot her concerns.

Yeah, | understand.

(Pause in testinony.)

BY MR GLElI SNER:

Q

Let me just make certain that we have pl unbed your
know edge on this subject. Oher than what you've
testified to this afternoon, is there anything

el se that you have to say about navi gation

concerning the large green circle on Exhibit 2,

Brown & Jones Reporting, Inc.
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>

the small green circle on Exhibit 2, the blue line
on Exhibit 2 or the orange circle on Exhibit 27
Have you told us everything that you know t hat

m ght relate to navigation in those areas?

As far as ny understandi ng, again, of navigation,
if you' re asking ne what | know of navigation in
that area, all | can say as far as navigation is
that | have never seen anybody operate a
watercraft in that area. | amnot an expert in
navi gati on deli neation

We just want to nake sure we're not surprised.
No, you're not going to be surprised.

Ckay. Thank you. D d you -- |'ve got one other
question. D d you ever see in any of the areas
that we're tal king about, the | arge green, snal
green circles, the orange circle or the blue
circle, did you ever see water that was deep
enough to float a watercraft?

"' mnot tal king about whether you saw a
watercraft; waters that were deep enough to fl oat
a watercraft?

From above, yes, it appeared to be deep enough
that you could float the watercraft in those
ar eas.

Agai n, for foundational purposes, and we'll nark

Brown & Jones Reporting, Inc.
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it if necessary, can you point to ne where you saw
it was deep enough to float a watercraft?
Definitely in the wetland areas designated in
green, in part of the channel designated in bl ue,
agai n, not having nade a detail ed delineation of

t he blue area.

And during extrenely high water |evels,
probably the water areas in the orange as well.
You woul d be able to probably float a very snal
watercraft in there as well.

So let's -- this forces ne to ask one or two nore
questi ons.

That's fine.

The testinony that you just gave is that you have
seen, on occasion, water in the big green area
occasionally high enough to float a watercraft?
Correct.

You have al so seen water high enough to float a
watercraft in the small green circle, is that
correct?

That is correct.

I"mgoing to direct your attention. There's a
scal ene triangle here. Let ne say that | am
pointing to a triangle that exists alnost in the

center southern section of the top green -- or the

Brown & Jones Reporting, Inc.
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O

QO >» O »

small green circle, as we call it.
If you' d just | ook up here so we can --
actual ly, you took those other ones down already.
Are you famliar -- before we ask you
any questions, are you famliar with the northwest
corner of the Hanson property right here?
| have an idea where it is. | don't know the
exact mar ki ngs or boundary I|i ne.
Let nme ask you this: You renenber you testified a
whi | e ago about the cenent bl ock?
Uh- huh.
You' ve got to say yes or no for the --
Yes, nma'am-- yes, Sir
Thank you for clarifying that. |In this area where
the cenent block is, did you see water deep enough

to float a watercraft?

In the triangle area north of the road, | would
say yes.
Just so we're clear on this, I'mgoing to show you

a bl owup of that area.
MR GLEISNER Of the record.

(Discussion held off the record.)

BY MR GLElI SNER:

Q

"' m now going to show you what's been marked as

2-A. A surveyor by the nane of Mark Powers has

Brown & Jones Reporting, Inc.
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bl own up this portion of the --

MS. KAVANAUGH: Do you have a copy for

me, too?
MR, GLEI SNER: Sure. Just a second,
Counsel .
MS. KAVANAUGH: Ckay.
MR. GLEI SNER: Here you go, Counsel
M5. KAVANAUGH:  Thank you.
MR, GLEI SNER  You're wel cone.

BY MR GLElI SNER:

Q

| just want to be exact on this, if I can. [|I'm
going to take this down for a second and represent
to you that Exhibit 2-Ais a blowup of the area
toward the center bottomof the top green circle
on Exhibit 2. WMke sense?

Yes.

And |'m now going to put up Exhibit 2-Alike this
and ask you -- this is the gravel drive or alleged
gravel drive. Have you seen water in this area

ri ght here deep enough to float a watercraft?

Not know ng exactly where that water -- that
triangle is, but being famliar with that green
northern wetland area, there are areas close to
the road that there is -- have been water

sufficient to float a watercraft, again, not

Brown & Jones Reporting, Inc.
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know ng exactly where that triangle is.

| see. You know where the block is, right?

Yes.

And you know there's a sign near there, too? Do

you know t hat sign?

Yes, there is a sign there.

If | represent to you that that block is within

that triangle to the west, does that refresh your

recol |l ecti on?

Yes. | believe the block is on the road there

al ong the property line.

Ckay. Right at this point we're just concerned

with establishing that you know where that bl ock

I S.

Yes.

As you are looking -- as you're about to walk

down, you can see the block, and you can see as

you go east, the roadway that we referred to

euphem stically as the gravel drive on this.
Using this green marker on Exhibit 2-A

as you wal k east on that -- fromthat gravel bl ock

and having in mnd where the sign is, would you

just draw where you' ve seen water standing that's

deep enough to float a watercraft? Not on that

one.
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Ckay. Sorry.
On 2-A
2-A.  Are you representing the bl ock would be
t here?
|"mrepresenting that the bl ock would be right
about there.
MR MOEBIUS: Right here is where the

bl ock woul d be sitting, right where the "W is.

BY MR GLElI SNER:

Q

And we're concerned about, as you wal k al ong the
road and you |l ook off to your left, as you | eave
t hat bl ock, have you seen water deep enough to
float a watercraft in this area?

Based on ny recoll ection, there would have been
water in this triangle area, but nore to the east
of that area. This area.

That area. And that would be water deep enough to
float a watercraft?

It appears to be.

Ckay. So you've just nmade a circle. It wouldn't
go to the west? It would be right where you drew
the circle?

That's to the best of ny recoll ection.

Ckay. That's fair. Wuld you just initial that,
Oficer? Ckay.

Brown & Jones Reporting, Inc.
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(Wtness conplies.)

MR, GLEI SNER: Thank you very much. And
that was a green circle drawn and initialled by
O ficer Drake on Exhibit 2-A

THE W TNESS: Yes.

BY MR GLElI SNER:

Q
A

Q

What's your date of birth, Oficer?

9/ 24/ 1965.

We thank you very much, Oficer, for comng in.
We thank you very nmuch. |It's very inportant to
t he people in the nei ghborhood, and | apol ogi ze
for the inconveni ence.

Not a problem Thank you.

(Proceedi ngs adjourned at 4:26 p.m)

Brown & Jones Reporting, Inc.
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STATE OF W SCONSIN )
SS:
COUNTY OF M LWAUKEE )

I, JESSICA R WAACK, a Registered Merit
Reporter, Certified Realtine Reporter, Registered
D pl omate Reporter and Notary Public in and for the
State of Wsconsin, do hereby certify that the above
exam nation of KYLE J. DRAKE was recorded by ne on
August 26, 2011, and reduced to witing under ny
personal direction.

| further certify that I amnot a
relative or enployee or attorney or counsel of any of
the parties, or a relative or enployee of such attorney
or counsel, or financially interested directly or
indirectly in this action.

In witness whereof | have hereunder set
nmy hand and affixed nmy seal of office at M I waukee,

W sconsi n, on Septenber 3, 2011.

Not ary Public
In and for the State of Wsconsin

My Comm ssion Expires: Septenber 1, 2013.

Brown & Jones Reporting, Inc.
414-224-9533
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