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TRANSCRI PT OF PROCEEDI NGS

(Exhibits were marked prior to the start
of the deposition.)

ANDY HUDAK, called as a wtness
herein, having been first duly sworn on oath, was
exam ned and testified as foll ows:

MR GEISNER. 1'd like to first state,
for the record, that | received yesterday
af t ernoon about 250 pages of nmaterial that |
hadn't had before. |'ve put those nmaterials into
separ ate packets. Edw na?

M5. KAVANAUGH Are you tal king about
that training stuff?

MR GLEI SNER: Yeah. And |'ve al so
marked them et cetera. | haven't had a chance to
conpl etely digest them And dependi ng on what we
| earn today, it may be possible I'll need to
recall himas a w tness based on sone of the
material that | only got possession of yesterday.

M5. KAVANAUGH Well, | don't know what
Andy's got -- it's training material. Basically,
it speaks for itself.

MR, GLEI SNER  Yeah.

M5. KAVANAUGH:  You know, it's

Power Points. So | don't think Andy's going to be

Brown & Jones Reporting, Inc.
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able to tell you very nuch about it. And just in
an effort to be inclusive, since you were asking
about navigability and Bob had nenti oned sonebody
had conpiled all the stuff onto one place, the
training materials on navigability..

MR. GLEI SNER. Are you going to tape
record this?

MS. KAVANAUGH:  Yes.

MR GLEISNER: Maybe I'Il wait while you
get that situated. Maybe while you're doing that,
"1l ask you a couple questions that won't sl ow
you down. Is this your 804.52(e) w tness?

M5. KAVANAUGH: Yes, it would have to
be.

MR GLEI SNER: Okay. Fine.

M5. KAVANAUGH: Again, like |I said, sone
of those ot her questions about, you know, the
manual code approval, | would say it speaks for
itself. | don't know whet her Andy can answer
si npl e questions about it.

MR GLEISNER Sure. W'Il|l do our very
best to make it relevant to navigability
t hr oughout .

MS5. KAVANAUGH: Because that is the

i ssue.

Brown & Jones Reporting, Inc.
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MR. GLEI SNER. That certainly is the
issue. You tell ne when you're ready, Edw na.
MS. KAVANAUGH:  Yes.
(Discussion held off the record.)
EXAM NATI ON
BY MR GLEI SNER:

Q Woul d you pl ease state your nane for the record.
A Andr ew Hudak.
Q What is your present condition?
A My present position is water resource specialist.
Q For the Departnent of Natural Resources?
A For the Departnent of Natural Resources.
Q And how | ong have you been with the DNR?
A | started -- | was hired on permanently in
January of 2006.
Q Now, |I'm going to show you --
M5. KAVANAUGH: | want to make sure this

is working first, Bill.
MR. GLEI SNER:  Pardon ne?
M5. KAVANAUGH: | want to nmake sure
first this is working, and it doesn't seemto be.
(Discussion held off the record.)
BY MR GLEI SNER:
Q Now, |'m going to show you what has been marked

RRNA Exhi bit 00.

Brown & Jones Reporting, Inc.
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MR. GLEI SNER: For the record, every
time | nmention an exhibit nunber that | am
offering, we'll just assune RRNA, Madane Reporter

BY MR GLEI SNER:

Q Have you seen that, M. Hudak?

A If this is the nost recent, yeah, | would say |
have seen it, but | have not read it thoroughly.

Q Vell, we're just going to nmake that part of the
record. That was the notice of exam nation that
was served on you under 804.05(2)(e), which says
we want to ask you certain questions on behal f of
t he agency.

And this is going to be different -- a
little bit different than the questions that we're
going to ask you wwth respect to your
responsibilities on the Kraus site and your ot her
responsibilities wth regards to navigability, et
cet er a.

| would like to start in that regard by
havi ng you take a | ook at what has been marked
here as Exhibit 1-A. This was prepared by your
counsel .

MR, GLEI SNER: You want your own copy,
Edw na?

MS. KAVANAUGH:  Yes.

Brown & Jones Reporting, Inc.
414-224-9533
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BY MR GLElI SNER:

Q

Your counsel has stated that you'll be able to
testify to the materials that are set forth in
that first paragraph. Take a nonent and | ook at
them and see if those conport wth your
understanding to what you will be testifying to
t oday.

It's accurate.

Al right. Wuld you please read that into the
record for ne so we have a road map here?

"M. Hudak is the DNR water nanagenent speci ali st
who processed the application and i ssued the
manual code approval for the DNR North Lake boat
| aunch. "

"He may be called to testify to issues
related to this matter of which he has know edge
i ncl udi ng DNR processi ng and anal ysis of the
application for a manual code approval, DNR
determ nation that the project net the standards
to i ssue manual code approval, DNR determ nation
of the location and extent of navi gabl e waterways
of the State on and adjacent to the DNR, fornerly
Kraus property, and DNR procedures generally to
determ ne the | ocation and extent of navigable

waters of the State on and adjacent to

Brown & Jones Reporting, Inc.
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properties.”

Q Thank you very nuch. Now, all of the exhibits
that 1"mgoing to give to you, just keep in front
of you, because those are going to becone the
exhibits --

MR GLEISNER: W th your perm ssion,
Edwi na, we'll just let the court reporter take
charge of the exhibits when the deposition is
over.

M5. KAVANAUGH Once we're done?

MR, GLEISNER Yes. That's ny
pr ef erence.

BY MR GLEI SNER:

Q Now, the first part of that is what | want to
inquire into for a short while. W want to
under stand how t he agency operates with regard to
manual code.

Now, we're not trying to get a -- you
know, everything that manual code stands for. I'm
only interested in manual code as it relates to
i ssues of navigability or simlar issues.

So could you explain to us how t he DNR
actual ly enpl oys the nmanual code process and when
it enploys it?

A I can specifically state during the nmanual code

Brown & Jones Reporting, Inc.
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11

process as far as waterway or wetland regul atory
projects are concerned that what portion of the
DNR i s actually applying for the application,
whether it would be a wildlife project or a
fishery's project that are doing projects in or
near navigability waterways or wetlands, wll seek
to have that project reviewed under the manua
code process.

Can you explain to nme how the manual code process
works? When is it triggered? Let's start there.
When a project has been identified to potentially
i npact or be adjacent to a navi gabl e wat erway or
wet | and.

And I'"'mafraid I'"'mnot quite clear. |s the manual
code a process that the DNR uses when it's
applying for a permt as opposed to a citizen?
It's the process that the entity within the DNRis
proposi ng a project, cones to the appropriate
staff to ensure that specific standards or
concerns are net as it relates to navigable
wat er ways or wet | ands.

Let's back up a nonent. Let's just take the
specific Kraus property here. The DNR owns t hat
property, correct?

To the best of ny know edge, correct.

Brown & Jones Reporting, Inc.
414-224-9533
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So when the DNR applies for a manual code permt,
it's actually --

M5. KAVANAUGH: | object. 1It's not a
permt. Renenber? It's approval. W' re not
subject to permtting.

MR. GLEI SNER Very, very good.

BY MR GLElI SNER:

Q

When it applies for an approval, it is, in effect,
applying for the sane type of device that a
citizen would use when applying for a permt?

M5. KAVANAUGH: |I'Il object. darify
"device." | nean, the manual code speaks for
itself, and it says when it's enployed in the
manual code, and you've been provided a copy of
t he manual code.

MR, GLEISNER Sure. And | don't
understand how it works. |I'mtrying to

under st and.

BY MR GLElI SNER:

Q

I's the manual code what the DNR uses when it's
applying for approval fromitself?

The manual code is the process that the DNR uses
to apply the simlar standards that a private
entity or a private citizen would have to gain

approval to do a simlar-type project in a

Brown & Jones Reporting, Inc.
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navi gabl e wat erway or wetl and.

So, in other words, if a corporation, say the

Wal green corporation cane to the Kraus site and
said, "We want to do certain things there that
relate to construction of putting in pavenent,
putting in a building," whatever, they would --
they would apply to the DNR for a permt, is that
correct?

Provi ded what activity they're doing --

Let's say putting in pavenent.

-- 1s under DNR jurisdiction.

Yes, yes. Putting in pavenent in the type of |and
that is there, would they apply for a permt?
Putting in pavenent may not assert jurisdiction on
that site. That nay not be the sole regulatory
factor that would require a permt on that site.
And so a private citizen such as the Wal greens
corporation wouldn't have to apply for a permt
for the Kraus site?

Dependi ng upon the | ocation of the pavenent,
dependi ng upon the extent of size of disturbance,
they may not need to. It all depends upon, again,
the regulatory authority of the DNR on the
particul ar project that they're proposing.

And when they apply for a manual code approval,

Brown & Jones Reporting, Inc.
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the DNR -- one departnment of the DNR i s applying
to anot her departnent of the DNR? |Is that how it
wor ks?

M5. KAVANAUGH: That's not a
clarification. The departnent is the departnent.

BY MR GLEI SNER:

Q So the departnent is applying to the departnent?

M5. KAVANAUGH One -- there are
subdi vi si ons - -

MR, CGLEI SNER: Uh- huh.

M5. KAVANAUGH: -- of the departnent.
And if one bureau or one section or one division
wants to undertake an activity --

MR. GLEI SNER  Sure.

BY MR GLEI SNER:

Q Now, M. Hudak, I'd like you to answer this -- and
| appreciate the coments of counsel, but I'd Iike
you to answer this: Wen you sought manual code
approval for the Kraus site, what subdivision or
part of the DNR nmade the application, and what
part or subdivision of the DNR acted on the
appl i cation?

A I would say that it was an application by the -- |
don't know the exact title, but it would be

basically kind of the |Iand managenent portion of

Brown & Jones Reporting, Inc.
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the DNR that would be in charge of doing

i nprovenents on DNR property. And in this case,
it would be the public access.

Ckay. And who would they apply to?

They aren't applying. They're submtting
paperwork to determ ne whether or not their

proj ect neets applicable standards for the
jurisdiction that nmay be asserted on that site.
Now, if a conpany cane al ong, wouldn't they have
to al so nmake certain that they were conplying with
appl i cabl e regul ati ons?

Yes.

They' d have to cone and talk to you, right?

Not necessarily. It all depends on whether or not
the application they're making is -- neets one of
the criteria, one of the authorities the
departnent has to review in association with

navi gability waterways or wetl ands.

But if a corporation made an application for

what ever work they were going to do on a site like
the Kraus site, you would be acting as a neutra
enforcer of environnental laws in review ng that,
correct?

I would say that would be correct, that I would

review any applicable activity that woul d have

Brown & Jones Reporting, Inc.
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departnent jurisdiction over that activity.
And who has oversi ght over the DNR when it decides
that it's going to grant itself manual code
approval ?
M5. KAVANAUGH That's a vague questi on.
MR. GLEI SNER. Let ne be nore specific.
M5. KAVANAUGH: Yeah, be nore specific

as to the DNR agency.

BY MR GLElI SNER:

Q

Yeah, we should renenber the record, all of us.
One person speaks at a tine. W nakes certain
that the DNR is playing by the sane rules as the
publ i c?

MS. KAVANAUGH: And object, it's vague.
What do you nean by "the sane rules as the
public"? Are you asking whether it's the sane

statutory standards?

BY MR GLElI SNER:

Q

I am asking that in the same circunstance where
the DNR i s seeki ng manual code approval and a
private citizen is seeking the sane ki nd of
approval on a different piece of |and, where al

t hi ngs are equal except that one case you're
seeki ng manual code approval for DNR property and

in another case a private citizen is seeking a

Brown & Jones Reporting, Inc.
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permt fromyou as an enforcenent agency, who or
what in the DNR ensures that the DNR plays by the
sane rules as the private citizen?

M5. KAVANAUGH  And, again, I'll object
"the sanme rules.” Are you asking who ensures that
it neets the statutory standards?

MR. GLEI SNER: Counsel, the question's
cl ear.

M5. KAVANAUGH: The question isn't
clear. It's vague. The sane rules? Playing by
t he sanme rul es?

MR GLEISNER: Let's see if he can
answer it.

THE WTNESS: The only answer that | can
provide is that a water nmanagenent specialist is
entrusted to enforce Chapter 30 and wetl and rul es
wth projects that may i npact, be adjacent to, in
proximty to wetlands or navi gabl e wat erways of
t he State.

BY MR GLEI SNER:

Q Okay. Let's go wth that. Let's say, for
exanpl e, that Wal greens decides they're going to
build a building where there is clearly wetl ands
present, okay?

And they cone to you, and they apply

Brown & Jones Reporting, Inc.
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under Chapter 30, probably under -- well, let's
say that there nmay be navi gable water on there,
just to bring this closer to honme, under
Chapt er 30. 10.

And they say, "W want to put sonething
in the navigable waters here,"” okay? Wat would
that private entity have to do to get a permt
fromyou?

M5. KAVANAUGH | woul d object. The
question is so confusing. You ve thrown in
wet | ands, you've thrown in the definition of
navi gabl e waters, you've thrown in Chapter 30. |If
you would clarify your question...

MR. GLEI SNER: Certainly.

M5. KAVANAUGH  Wiat type of application

are they seeking?

BY MR GLElI SNER:

Q

If a private corporation wants to build a building
or a structure in a place where there are

navi gabl e waters, what permt would they have to
seek?

There may be, and 1'lI|l say maybe, because we don't
know t he extent of the project --

Uh- huh.

-- Chapter 30 jurisdiction. O in a case of

Brown & Jones Reporting, Inc.
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wet | ands, potentially water quality certification
requi renments or permts needed to build that
Wl gr eens.

And who woul d, in the DNR, determ ne whether they
needed a permt?

That woul d be the water managenent speciali st.

And when the DNR seeks to build a conparable
structure, we're not necessarily tal king Kraus
here, but a conparable structure where there's
navi gabl e waters, who do they apply to in the DNR?
They woul d seek gui dance and provide plans to a
wat er managenent specialist to determ ne whet her
or not there is jurisdiction, whether or not there
are applicable standards that need to be net with
that particul ar project.

Bei ng sensitive to counsel's concerns now, we have
identical plans, an identical -- the DNR wants to
put a structure A in navigable water or near

navi gabl e water, and the DNR wants to put a
structure in navigable water (sic).

Who in the DNR ensures that the sane
standards that apply to the private citizen apply
to the DNR?

MS. KAVANAUGH: And just object. You

say in or near. Are you tal king about either one

Brown & Jones Reporting, Inc.
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or one or the other?

MR GLEI SNER: Counsel, you're being an
obstructioni st.

M5. KAVANAUGH No, I'mnot. I'mtrying

to get you to ask clear questions.

BY MR GLElI SNER:

Q

The question is: |If the DNR wants to put a
structure in navigable water, period, and a
private citizen wants to put a structure in

navi gabl e water, period, who ensures that the sane
standards apply to both?

That woul d be the water managenent speciali st.
And the water specialist person would be sonebody
such as you?

Dependi ng upon the location, within the western
hal f of Waukesha County at that tinme, that would
have been ne.

So if someone representing Wal greens canme to you
and said, "I want to put a structure in navigable
waters," just briefly, not in great detail, what
process woul d you go through?

That's very vague. |I'mnot really sure what
activity you're asking nme to answer as to what
process, because there's potentially different

processes with different activities.

Brown & Jones Reporting, Inc.
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Ckay. What standards would you look to in
assessing an application to put a structure in
navi gabl e wat ers?

The five basic standards are whether there's an
navi gati onal inpact fromthat structure; whether
or not there's a recreational inpact fromthat
structure; whether or not there's fish and
wildlife inpact fromthat structure; whether or
not there's a natural scene of beauty inpact from
those structures.

Ckay. Now, when you put -- when you're put in the
position of the DNR asking to put an identical
structure in navigable waters, what are the
standards that you apply in assessing that
request ?

The sane.

The sanme standards?

Correct.

Now, neaning no of fense, because |'msure you're a
very fair and honest man, who oversees you to nake
sure you apply the sane standards with an equal
hand?

I would have to say the DNR section chief.

And that woul d be who?

Li esa Lehnmann-Kerl er.

Brown & Jones Reporting, Inc.
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And this lady is what in the DNR? Wat's her --
She's the section chief of the -- basically she's
t he wat er managenent specialist section chief that
oversees both the water managenent division and
al so the dam safety division. They're the sane
under her, sanme bow .

And who oversees her to nake sure that she is
ensuring that the DNR and the private citizen are
treated the sanme in the circunstance we've

descri bed?

I would have to say probably the division

adm ni strator.

Who is?

Currently?

Uh- huh.

Ken Johnson.

And who oversees hinf?

I would have to say probably the -- up to the top
woul d be the secretary. | believe that's --
again, keep in mnd, things are changing a little
bit now.

Yeah, | understand.

So I'mtrying to understand. That right now,
that's pretty nuch the process.

So if | understand you correctly, and you tell ne
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if I"mwong, for npbst purposes, a permt applied
for by an individual to place a structure in

navi gabl e waters and a permt applied for by the
DNR to put a structure in navigable waters are the
sane, but the DNR is passing judgnment on itself
quite a ways up the | adder?

Project standards are simlar, identical. The
review process is the permt path for the private

i ndi vi dual and the nmanual code process for DNR

pr oj ects.
We'll cone back to this, but 1'd like to turn to
the specifics now of what you did. [I'mgoing to

show you what has been nmarked as Exhibit 1, and
|'"mgoing to pass that over to Edwina. Wuld you
identify this for the record, please.

This woul d be the manual code approval granting
perm ssion to construct a boat |aunch at the DNR
property on the west side of North Lake.

And we'll get back to this in alittle while, but

is this still an accurate survey? This was done
in 2008. | nean, | can give you a copy, and |
wll inalittle while. But does that | ook

accurate to you?
| don't know the origin of that, but it's vaguely

simlar to the general aerial extent of the DNR
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site on the west side of North Lake.
Q Ckay.

MR GLEISNER: The witness is referring
to a plat of survey done by the DNR in 2008, and
we Wil -- it is marked as an exhibit, and we'll
get back to it.

BY MR GLEI SNER:

Q But | just wanted to understand that this
Exhibit 1 relates to the Kraus site and relates to
t he manual code approval of the boat |aunch that
you proposed putting into that site, is that

correct?

A Exhibit 1 relates to the DNR s approval for

construction to have a boat |aunch at the DNR site
on the west side of North Lake, also fornerly
known as the Kraus site.

Q Take a nonent and tell ne where in there you talk
about navigability.

THE WTNESS: Can you provide additiona
detail of what you want to know about navigability
as it relates to the findings of this --

BY MR GLEI SNER:
Q Tell you what, I'll nmake you a deal. Find ne the
word "navigability" or "navigable" in there.

MS. KAVANAUGH: | can.
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MR. GLEI SNER. Counsel, you're not
testifying. But thank you.
THE WTNESS: She's a faster reader than
I am Under findings of fact No. 2.
BY MR GLEI SNER:
Q And what tests were perforned to substantiate
finding of fact No. 27
A The di scussi on about North Lake and the Gcononpbwoc
Ri ver are taken froma | ake drai nage -- or
basi cally, yeah, our | ake book to describe the
characteristics of North Lake as it's deened as a
navi gabl e waterway and the Ocononowoc Ri ver.
The portions of the wetland conpl ex and
portions of the site that were determ ned to be

navi gabl e woul d have been anal yzed during the

field visits that were -- occurred in the fall of
Cct ober .

Q Did you supervise these field visits?

A I was -- | was in attendance.

Q " mgoing to show you what was marked as

Exhibit 2. And now we'll get to --
MR GLEI SNER: Edw na.
BY MR GLEI SNER:
Q And now we'll get to the plat that's up here on

the easel. This is a plat of survey. It is done
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by Welch Hanson. [It's now part of Yaggy Col by.
|'"ve confirnmed that this is a DNR survey, and it's
represented as such on the face of the survey.

I"d like you to do sonething for ne.
I'"mgoing to give you a nice purple pen here. And
prior to -- | want to be specific about this.

Prior to the issuance of the manual code
approval on Novenber 4, 2010, would you show ne --
this is identical to what you got in front of you
Wul d you show ne where you did navigability tests
on the property?

Prior to what date?
Prior to Novenber 4, 2010, the date that you
i ssued the manual code approval for this property.

M5. KAVANAUGH  Woul d you clarify what

you nean by "navigability test"?

MR GLEI SNER: Any navigability test.

BY MR GLElI SNER:

Q

In fact, in other words, the type of tests that
were done in the Village of Menononee Falls, DNR
for exanple. But any tests that were done to
confirmnavigability.

MS. KAVANAUGH: Ckay.

THE WTNESS: There were no, in fact,

navi gability tests done prior to the 2010
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decision. During the field visits prior to the
deci sion, there were professional judgnent
observati ons docunented that led to the ultimte
areas of potential navigability.
BY MR GLElI SNER:
Q Ckay. |I'mgoing to skip ahead here for a nonent
and pull out another exhibit.
MR GLEI SNER: Edwi na, here's your copy.
MS. KAVANAUGH: Thank you.
MR, GLEI SNER  You're wel cone.
BY MR GLElI SNER:
Q This has been nmarked as Exhibit No. 13. Wen did
the DNR do this draw ng?
A It's not a drawing | did. | do not know the
i nformation on that.
Q " mgoing to show you what has been marked as
Exhi bit 14.
MR GLEI SNER: Edw na, here's your copy.
BY MR GLElI SNER:
Q Did the DNR do that one?
A Again, | did not produce this, so | can't confirm
or deny that it was a DNR docunent.
Q Fai r enough. Using this |light blue pen and
referring back now to Exhibit No. 2, tell ne, if

you woul d, the | ocation of any streans on that
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property. And |I'm saying the Kraus property now.

M5. KAVANAUGH: The forner Kraus
property.

MR. GLEI SNER  Yes, yes. Thank you,
Edw na.

THE WTNESS: Wuld you like ne to

identify streans or --

BY MR GLElI SNER:

Q
A

Q

Il would like -- I'"'msorry. | apologize.
Go ahead.
| apologize. | would like to know, first of all

are there any streans on the Kraus property?
Let's start there.

An area identified as a waterway that had
potenti al navi gabl e characteristics was | ocat ed

al ong the northern portion of the property
boundari es.

Wuld you mnd, if you can, taking this |ight blue
pen, could you draw a |ine where that --
understanding it's going to be an approximtion --
where that stream or that waterway was or is?

On Exhibit 2?

Yes, nma'am-- yes, sir. Sorry about that. Yes,
Sir.

That was a | ocati on where a defined waterway was
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O

present.

Wul d you, please, initial that? Wat you just
wrote on Exhibit 2, would you just initial that,
pl ease?

(Wtness conplies.)

Now, could you just pass that to ne for a nonment
and let nme just...

(Wtness conplies.)

So you've identified an area to the north of the
former Kraus parcel, and you've gone back to --
you' ve gone back approxi mately 200 feet?
Appr oxi mati on.

Yes, of course. That stream does not continue on?
A streamw th perceivable flow, no.

Is there a streamthat connects to that?

There is additional water courses to the west that
have navigability features.

Coul d you draw -- here, let's not be unclear. |
want to make sure the record is clear

Sur e.

Take this green pen. W both wll prosper if we
have a clear record here. And draw for ne from
t hat bl ue point west where that waterway with
navi gabl e features is |ocated, please.

There is not great detail on this, but | will draw
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Q >

QO >» O »

Q >

appr oxi mati ons.

| appreciate that.

(Wtness conplies.)

Thank you very nuch. Now, could you, please, just
put your --

Yep, | got one here.

Thank you very nuch.

(Wtness conplies.)

So, now, if I may have that back for just a
nonent .

Yep.

Thank you very nuch. You have drawn a green |ine
around the western portion of the former Kraus
site, and you've intersected the northwest corner
of the Hanson property where the DNR now owns an
easenent, is that correct?

| have drawn a |ine across the Hanson property.
Is that the northwest corner of the Hanson
property? Can we agree to that?

That is the northwest corner of the Hanson
property, the northern northwest corner of the
Hanson property.

Thank you very nmuch. Now, this area that you've
drawn a green line around, to the south of the

western portion of the Kraus property, can you
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describe what that is, if you know?

Sure. It is a shrub-carr, vegetated dom nant
wet | and with periods of inundation.

Wuld you mnd taking a -- | assune this entire
area that you've circled here in green to the
south of the western portion of the Kraus site is,

as you' ve described it, a wetland?

Yes.
Could you just -- | feel guilty having to take
Edwi na's pen. 1'll give you one of mne. Can you

just wite "wetland” in the mddle of that and put
your initials so we're clear on what you're

t al ki ng about ?

(Wtness conplies.)

Now, | notice that you have, in effect, carved out
a channel, for want of a better word, or a space
bet ween the northern green circle that you' ve
drawn and the southern green circle that you' ve
drawn, is that correct?

There is a -- an existing access road --

Uh- huh.

-- in that current location that is above and
woul d be consi dered not having or containing
characteristics of a navigable waterway.

Is that road denom nated on Exhibit 2 as a gravel
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drive?
It is |abeled that on Exhibit 2.
And have you ever observed that to have gravel in
it?
I have been on the site nultiple tines, and I
could not nmake a point in ny observation whet her
t here's exposed gravel on that road or not.
Fair enough. Do you know how w de that existing
path is at this point?
O fhand, wi thout | ooking at the file, | do not.
Ckay. Let ne ask you this then, if I may. [|I'm
going to go up here and point so that we can nmaybe
have an easier way of communicating, if you
woul dn"t m nd.

| amgoing to point up here to this --
what is the northwest corner of the Hanson
property and ask if these double lines that go --
t hese, what do you call thenf? dotted |lines that go
up to the northeast and through the Kraus
property, that's the easenent, is that correct?
That's the northern tier of the easenent, is that
correct?
To the best of ny know edge, that is an easenent
t he DNR hol ds.

Very good. Now, there is a notation on Exhibit 2
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that states, "Parcel 5, 60 degree -- 60-foot
I ngress/ egress easenent." |s that your
understandi ng that the easenent is 60 feet w de at
t hat poi nt?
To the best of ny know edge, this exhibit states
it's a 60-foot w de easenent, but | don't know
whether it's a 60-foot w de easenent or not. |
can just tell you this says it's a 60-foot w de
easenent .
Has anyone at the DNR confirnmed that?
That it's truly a 60-foot w de easenent? | have
had |limted di scussi ons about the exact |ength of
that easenent. | would basically need to go back
and | ook at the record and |look at the file to
determ ne what information was provided to ne in
the course of the review
Now, there are a nunber of exhibits that |'m goi ng
to be showing you this afternoon, and so | -- |
don't want to get there right now, because this
W || becone very disjointed. But you should know
that we have final plans of the DNR available to
us.

So I"'mnot trying -- this isn't a trick
question. 1'd like to know if you know how w de

the final road is going to be as it traverses the
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>

Hanson nort hwest corner
I would have to | ook back at the file to determ ne
exactly what it states.
Fai r enough.
| don't know exactly the w dth.
Ckay. Fair enough. And we'll wait until we get
there then. Now, the area that you have drawn or
surrounded in green, you described that a few
nonent s ago.

| could look it up here, but you
described that a few nonents ago as being a shrub
and tall grass, | think, wetland with -- | thought
you said navigability characteristics? D d | say
that right?
You -- check back. | believe | said navigability
characteristics.
Can you expl ain what that neans?
Sure. A navigability characteristic would be
sonething identified to have a potential bed and
bank and appear to have the ability to have
adequate water at a given point to be able to
float a watercraft.
Can | stop you there? | know that there are sone
adm ni strative regul ations that tal k about bed and

bank. But there is a statute, which I think you
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>

woul d agree -- well, | don't want you to nmake a
| egal concl usi on.

There is a statute that you would -- you
woul d certainly agree that is different than an
adm nistrative regulation. And it's 30.10. I'm
sure you're famliar with it, sub 2.

It tal ks about navigable in connection
w th streans, sloughs, bayous and marsh outlets.
Are you famliar with that statute?
| would have to reviewit. | don't have the exact
| anguage in front of nme to know it.
Fai r enough. Do you happen to know how t he DNR
defi nes sl ough?
|'ve never heard the term "sl ough”" before. Can
you expl ain exactly what you nean by that?
Ckay. Slough, slough. S-L-OUGH, slough
To ny understanding, there's no regul atory
definition of a sl ough.
And how about a marsh?
To ny know edge, there's no regulatory definition
for marsh for navi gabl e wat erways.
And how about a bayou?
Simlarly.
Ckay. | think that I want to --

MR. GLEI SNER: And, Counsel, | wll be
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happy to have M. Harbeck get us a copy if you
need it. If you wll permt, | would just like to

read you 30.10(2). Do you have your statute book

t here?

M5. KAVANAUGH: | do not have m ne.

MR GLEISNER: If you need to have ne
clarify this or get verification, |I would be happy
to do that.

MS. KAVANAUGH: You can read the
statute.

MR GLEISNER That's all I'mgoing to
do.

MS. KAVANAUGH: |I'Ill assune you're

reading it correctly.
MR GLEISNER: So we can see if | did it

correctly. It will be on the record.

BY MR GLElI SNER:

Q

Sub 2 of section 30.10 reads, "Except as provided
under (4)(c) and (d)," which I would represent is
not relevant, "all streans, sloughs, bayous and
mar sh outl ets which are navigable in fact for any
pur pose what soever are decl ared navi gable."

And | didn't read the whol e thing, but
that gets the idea. So, apparently, a bayou, a

mar sh outl et or a slough or stream can be
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navi gabl e?

Per that definition, I would say correct.

And you don't have any reqgul ations that deal with
sl oughs, bayous or marsh outlets; am|
under st andi ng you correctly?

That's incorrect.

Ckay. Pl ease elucidate ne.

Navi gabl e wat erways associ ated wi th sl oughs,
bayous, marsh outlets, rivers, streans, |akes
enconpass the entire definition of what a
navi gabl e waterway is.

If it meets the definition of navigable
wat erways, per that it has a defined bed and bank
and the ability to float watercraft, Chapter 30
jurisdiction can be assert ed.

Do you know, as we're sitting here, whether or not
a marsh outlet has a bed and bank?

Define "marsh outlet” for ne.

| asked you first.

| would define a marsh outlet as a characteristic
between two different type of systens, whether it
be a systemof a |ake or a systemof a stream and
having, in that situation, a difficult bed and
bank determ nati on because of the characteristics

and nature of the aquatic plants that woul d be

Brown & Jones Reporting, Inc.
414-224-9533




© 00 N o o A w N P

N NN N NN R R R R R R R R R R
gag A W N P O O 00 N O O pd~ W N -, O

38

>

growing in that particular setting.
Are you famliar with this book, Wtland Soil s?
No.
This is a book by -- just for the record, a book
by Ri chardson and Veoraskas, V-E-P-R- A-S-K-A-S.
MS. KAVANAUGH: And, | guess, | would --
MR, GLEI SNER: | under st and.
MS. KAVANAUGH: You can ask questions
about wet| ands --
MR GLEISNER: |I'mnot going to use this

book if he's not famliar with it, Counsel.

BY MR GLElI SNER:

Q

You are famliar wth, say, for exanple, the

Hori con Marsh?

Correct.

What are the characteristics of the Horicon Marsh
in ternms of hydrology and in terns of bed and
bank?

MS. KAVANAUGH: And | guess you're
asking himto assune sonething. You know, unless
he's inspected the Horicon Marsh, he's not going
to know if he's done navigability

determ nati ons --

BY MR GLElI SNER:

Q

Have you done --
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A

| haven't done navigability tests or made

determ nati ons on the Horicon Marsh

Fair enough. Wth regard to the green areas on
Exhibit 2, and I'mnow specifically referring to
the so-called gravel drive that runs between those
two green areas that you' ve identified, were any
navi gability tests done before you issued the
Novenber 4, 2010 approval ?

On the road? No navigability tests were done on
t he road.

And how close to the road were they done?

As | stated previously, inthe fall site visits
that | was present on to inspect the site, these
wer e observed to have navigability
characteristics.

And | want -- | don't want to unfairly press you
but I want to understand nore about this term
"navigability characteristics,” if you could

pl ease el aborate.

As having a defined bed and bank with capability
of havi ng enough water on a reoccurring basis to
float a watercraft.

Now, I'mnot going to at this point ask you to
mark on that Exhibit 2. | just would like you to

point, for my owmn information, as to where
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Q >

approximately water was | ocated in connection with
that gravel road that had navigability
characteristics. You don't have to mark on it
right now. Just point to it.

Can you repeat that question?

Ch, sure. | can.

I"'mtrying to catch you.

No. And I'mtrying to be clear. Here's the
gravel road --

Correct.

-- or gravel path; whatever it is right here. Do
you agree wth that?

Correct.

And | want to know with reference to this gravel

path where it begins at the west and noves

nort hwest -- or northeast, excuse nme, between the
two green --

Uh- huh.

-- areas you've identified. | want to know what

navigability tests were done or where navi gable --
where navigability characteristics existed, et
cetera, with reference to that gravel path.

Based on the COctober site visit before the permt
was issued --

Uh- huh.
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MR GLEI SNER: Just |let the record show
that you' ve identified the northwest portion of
the top green area and the central portion of the
sout hern green area.

BY MR GLEI SNER:
Q Wuld that be a fair statenent?
A There is one | ocated on the northern portion and

one | ocated on the southern portion.

Q Using this nice orange pen, would you, please,
show ne where the northern portion on -- where the
area on the north -- to the north of the gravel

trail that has navigable characteristics, can you
show ne where this is |ocated? Again, this is an

appr oxi mat i on.

A The green has navigability characteristics.

Q All of it?

A All of it.

Q Ckay.

A But you asked ne before the decision being nade.

Q Uh- huh. And before the decision date, was
anyt hi ng done to test those areas that had
navi gability characteristics?

A The green areas, no.

O her --
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QO >» O »

"1l el aborate.

Yeah. Ckay.

O her than professional observation and judgnent.
Ckay. Now, I'mgoing to just step up here again
so we can all be clear, and counsel and everybody
el se can see what |I'mdoing. You see on Exhibit
what |'m pointing to right now?

The nort hwest corner of the Hanson property?

Yes, exactly. And the two green wetl and areas
that you' ve identified in Exhibit 2, this gravel
drive that goes between them it appears -- now,
don't want to -- | don't want to put you in a
situation where you' re saying sonething you don't
mean, but it appears that that northern circle,
that northern wetl and area enbraces and
enconpasses the northwest corner of the Hanson
property. Am| correct?

These are very approxinmate, so | will not make
such assertion unless | saw exactly where that
woul d be located in the field.

Ckay.

These are too broad to be able to nmake that

di stinction.

Ckay. But you've been at the northwest corner of

t he Hanson property?

2

Brown & Jones Reporting, Inc.
414-224-9533




© 00 N o o A w N P

N NN N NN R R R R R R R R R R
gag A W N P O O 00 N O O pd~ W N -, O

43

A

I have not been on the northwest corner of the
Hanson property. |'ve been along the DNR easenent
t hrough the Hanson property.

Ckay. That's a fair observation. That easenent,
according to Exhibit 2, which I wll represent,
again, is a DNR plat of survey, or so it
represents itself, that easenent at the point,
shall we say, at the apex of what is a scal ene
triangle -- it appears to be a scalene triangle.
It has a shorter side here, a nuch |onger side
here and a shorter base.

At the point where the scalene triangle
cones to a head, if you went about 10 degrees off
bubbl e southeast, it |ooks |ike that easenent at
t hat poi nt enconpasses fully the northwest corner
of the Hanson property, am| correct?

Can you re-descri be your description of that?
Sure. 1'd be happy to.
I"'mtrying to --

MS. KAVANAUGH. | guess the docunent
speaks for itself.

MR GLEISNER: That's fine.

M5. KAVANAUGH It shows lines and it
describes things. Wether it's accurate or not,

we don't know.
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BY MR GLElI SNER:

Q

>

Ckay. Do you stand by the approximation that

you' ve given, recognizing it's an approxi mation,
that the wetland area does enconpass a part of the
nort hwest corner of the Hanson property?

As depicted on this exhibit, yes.

Ckay. Let's nove along now for a nonent. So
there were no -- now, | don't want to put words in
your nmouth. But there were no navigability tests
such as the Menononee Falls versus DNR, where you
float a skiff, et cetera, there were no

navi gability studi es done on the Kraus property,
am | correct?

That is correct.

And the extent of any navigability tests that were
done anywhere on the Kraus property prior to
Novenmber 4, 2010, conprised professional
observations? Was that your word?

Pr of essi onal judgnent and observations of
wat er ways, water courses and potential navigable
wat er ways.

Wio made those judgnent calls, M. Hudak?

That woul d have been ne.

By the way, do you read naps as a -- in your

busi ness, in your line of business? Is it your
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job to read nmaps?

What type of maps are you referring to?

Sur veys.

It is very commpn for me to review surveys,

engi neering plans, drawings, to basically assert

DNR jurisdiction over projects.

Before we nove along, | just want to, for a

second, just shift gears slightly. One of the

things that we are here about is a grove of trees.

Are you famliar with that grove of trees?

| amnot famliar with the grove of trees other

than the | anguage of a few of the docunents that

you' ve produced describing a grove of trees. | do

not know exact | ocati ons.

| see. I'd like to nove on for right now and hand

to you -- I'd like to hand to you Exhibit No. 4.
MR. GLEI SNER: Edwi na, here's your copy.

You have this, of course.

BY MR GLElI SNER:

Q

This is the answers to interrogatories that were
provi ded by your counsel on your behalf. And I
note, first of all, at the end of this docunent
that you signed it.

And | also note at the end of this

docunent that it was signed by a nunber of other
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people fromthe DNR, Christine CGengler, and a --
MS. KAVANAUGH: Christine Gengler is
the --
MR GLEI SNER:  Yeah.
MS. KAVANAUGH: What do you --
MR. GLEISNER  Notary.
BY MR GLElI SNER:
Q Janmes Morri ssey.
MR, GLEI SNER: Thank you, Counsel.
apol ogi ze.
BY MR GLElI SNER:
Q Patricia Trochlell, Robert Wakeman. And | j ust

woul d I'i ke, for openers, for you to identify to ne

the portions of Exhibit 4 that you were
responsi ble for, if you know.
A I would have to | ook through all of these
i ndependently to see what portions of these
answers were devel oped by nysel f.
M5. KAVANAUGH: And the docunent
identified those, as it's required to do.
MR GLEISNER Let ne just --
BY MR GLElI SNER:
Q Let ne just rephrase that then. Take a | ook at
I"mnost particularly interested in page 4. And

I"minterested in the DNR answer that appears at
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the top, which I read as al nost an index of the
attachnents -- or nost of the attachnments to the
DNR docunent that you have in front of you. Wre
you responsi ble for that?

I am responsi ble for portions of this answer.
Ckay. That's fair.

| can't validate that I'mall of it.

That's fair. Let ne -- before we -- I1'd like to
ask questions about the docunents that are
attached to this --

Sur e.

-- in a nonent, but before we do that, I'd like to
understand, after the issuance of the Novenber 4,
2010 manual code approval, were there any

navi gability tests conducted on the Kraus
property?

Following, | believe, a few notions or | egal

i ssues brought forth, there was additional work
taken into effect, basically, reaffirmour initial
findings within the manual code deci sion on

navi gability |l ocations on the site.

Vll, turning our attention, for a nonment, from
Exhibit 4 back to Exhibit 2, if we could.

Ckay.

And, now, I'll let you use that nice pretty orange
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pen. Could you just put Xs where the
navigability -- now, | don't want to put words in
your nouth. Did you say navigability test? Wat
did you say?

MS. KAVANAUGH: You can have her read it
back.

MR GLEISNER: |I'mreading it right now.

BY MR GLElI SNER:

Q

"It was additional work taken into effect,
basically reaffirmour initial findings wthin the
manual code deci sion on navigability | ocations on
the site.”

MR. GLEI SNER: Thank you for that,
Counsel .

MS. KAVANAUGH: Yes.

BY MR GLElI SNER:

Q

Let nme back up as foundational -- sone

foundati onal questions are in order. What do you
mean when you say "additional work"? Let's start
t here.

As | identified previously, the initial manual
code approval and the review of that, that took
pl ace prior to the Novenber deci sion.

Yeah.

There was professional judgnent, professional
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opi nion as to what were potential navigable
wat erways on the site.
And t hat judgnent was yours?

That judgnment was mne. As a follow up to ny

judgnent and to reaffirmthe case of what portions

of the site are navigabl e and non-navi gabl e,

addi tional work was conpl et ed.

Can you explain what you nean by "additional
wor k" ?

Sur e.

That's what | was. ..

Site investigation. I'Ill call it wtness
observations. And survey work of topographic

el evati ons throughout the site.

Ckay. Let's stop right there. That was a nice
list, and | guess | would like to go back to that
now. Let's start with survey work. \Wat survey
wor k was done and by whont?

To ny know edge, Kapur & Associ ates had conduct ed
spot el evation survey work throughout the parking
area on the site.

And the parking area on the site, |ooking at
Exhibit 2, if we | ooked south of the blue Iine

t hat you have put on Exhibit 2 and east of the

green line -- top green line that you put on
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Exhibit 2, that would be the approximte |ocation
of the parking lot that we're tal ki ng about ?

You can see the approxi mate | ocati on on your

Exhi bit 14.
Right. | understand that. | just want to
understand -- we're going to have -- we're going

to have a lot of fun with that in a m nute, but
right now, I want to understand that's the area
we're tal king about, right?

South of the blue line, east of the green -- blue
l'ine.

Wiy don't you use that orange pen and nake a note
or put an X where the survey work was done, you

t hi nk.  Approxi mati on, of course.

"1l just draw a polygon on here --

Sur e.

-- In an approxi mation.

Under st ood.

Broad approxi mati on.

Understood. And why don't you put your initials
on there so we can...

(Wtness conplies.)

Thank you very nuch. Now, regarding survey work,
was there anything else in terns of surveys or

survey work done anywhere el se on the Kraus
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property or on the area where the access road w |
be?

By a certified surveyor, not to ny know edge.

And by an uncertified surveyor?

Survey work -- as far as taking spot el evations?
No.

Ckay. So let nme just extrapolate on that just a
nmoment. That was an interesting comrent. Have
there been site el evations done on the Kraus site?
To ny know edge, yes.

By whom and when?

Kapur & Associ at es.

And do you know what areas they did site

el evati ons on?

What | just discussed, the parking | ot area.

Ckay. Let ne -- let ne --

"Il state it this way: Lakeward of the joining
of the access road. So west -- I'msorry. East
of the access road.

Very good.

Maybe that's a little easier way to explain it.
Let ne take us back for a nonent to the channel

t hat exi sts between your top and |l ower green |ines
there. And I'"'mnow referring again to the gravel

drive.
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On either side of that gravel drive,
that's this area right here between your top green
circle and your bottomgreen circle, did anybody,
to your know edge, do site el evations?

They could have. 1'd have to check the file to
see if they extended that way under the road.
You don't know?

I'd have to check the file.

MR, GLEI SNER. Counsel, could you get
back to ne on that?

M5. KAVANAUGH: |I'Il have hi mcheck the
file, sure.

MR, GLEI SNER That's what | neant.

THE WTNESS: At that tine, they could
have done. | don't know. 1'd have to | ook at the

file.

BY MR GLElI SNER:

Q

Now -- okay. Let's go back to Exhibit 4, if we
could. And is there anything in Exhibit 4 that
relates to the survey? 1'mnot accusi ng counse
of being less than conplete. | just want to know
if there's anything in there.

MS. KAVANAUGH: Were there any questions
asked about survey work done?

MR GLEISNER: | just want to know if
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there is anything in here about surveying being
done. As | say, |I'mnot making an accusation that
you were inconplete. | just wanted to know if
there was anything in there.

THE WTNESS:. To the best of ny
know edge, Exhibit B is the survey work | was

referring to.

BY MR GLElI SNER:

Q

Thank you very nuch. Let's |ook at Exhibit B
together then. W're looking at -- we're | ooking
at our Exhibit 4, and we're | ooking at DNR
counsel's yell ow Exhibit B

MR, GLEI SNER: Does that make sense to
the record? Exhibit 4, sub-Exhibit B.

BY MR GLElI SNER:

Q

Now, that appears to ne to be, anobng ot her things,
a topographical map. Wuld you say that's
correct?

That's accurate.

Can you read topographical maps, M. Hudak?

I can. Not to this scale. This is pretty tiny.
If you' re asking ne specifics, these are pretty
smal |, even for ny eyes.

That's fair, that's fair. The circles in red and

the circles in blue denote what? Do you know
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t hat ?

They denote site photographs that were taken at
the site, and the dates are indicated in the upper
ri ght corner.

| see that. And do you know if there was any --
does this identify the work of the Kapur

engi neering firn®

To the best of ny know edge, their nanme is on the
side of the page. They did the survey work.

MS. KAVANAUGH. |'m asking you to
clarify. You're talking about the map itselves
and not the additions, not the circles?

MR GLEISNER | amasking -- that's a

good question, Counsel.

BY MR GLElI SNER:

Q

I am aski ng about who did the map itself, and that
woul d be Kapur & Associates, is that correct?

MS. KAVANAUGH: You' re asking nme?

MR GLEISNER: |'m asking, actually,
M. Hudak --

THE W TNESS: Again, stating -- their
name is on the plan sheet. | would assune they

did the survey work.

BY MR GLElI SNER:

Q

Do you know who woul d have put the red circles and
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the blue circles?

That woul d have been nysel f.

Did you take photographs at that point?

That woul d be correct.

Are those exhibits attached to Exhibit 47

| believe they would be. Let ne check. That
woul d be accurate.

And so are the -- I'mlooking at Exhibit D, which,
| presune, is where you start. Are the red
circles that are adjacent to the photographs
starting at D corresponding to the red circles on
Exhibit B -- sub-Exhibit B of 4?

To the best of ny know edge, they are
correspondi ng. They shoul d have been when | put

t hem t oget her.

Do you know if all of the photographs that you
shot in red on Exhibit -- sub-Exhibit B of 4 are
attached to this Exhibit 47

| believe they are. Again, I'mtrying to pick out
my small handwriting here.

Is it your handwiting?

Yes. Yep. No, | see that. 14 isn't circled on
this one, but 14 is still located on the sheet
here.

Now, am | correct that Exhibit E -- sub-Exhibit E

Brown & Jones Reporting, Inc.
414-224-9533




© 00 N o o A w N P

N NN N NN R R R R R R R R R R
gag A W N P O O 00 N O O pd~ W N -, O

56

of Exhibit 4 contains the photographs that you
took of the Kraus site that are shown on
sub- Exhi bit B of 47
The bl ue under Exhibit E correlates to the blue on
Exhi bit B.
So then am | correct in saying that nost of the
itens identified on page 4 of Exhibit 4 are
phot ographs? O your contribution?
M5. KAVANAUGH: You nean the circles?
MR. GLEI SNER:  Yes.
THE W TNESS: Repeat that again

BY MR GLElI SNER:

Q

Sure. | apologize. Look back at page 4 of that
docunent that you have in front of you, page 4 of
Exhi bit 4.

Ckay.

Besi des t he phot ographs, did you contribute
anything el se to that answer?

| contributed Exhibit C

And what is Exhibit C if you don't m nd?

Exhibit Cis an aerial photo, a flyover taken from
Bi ngmaps. com

When was that done, do you know?

I want to believe it was done in either 2004, 2008

or 2010. That's not a great way to be able to
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identify the date of those pictures. They have a
copyright date on there, but that's not always
accurate. | don't know the exact date of that.
Ckay. Can we just go to Exhibit C of Exhibit 4 --
actually -- yeah, Exhibit C vyellow Exhibit C of
Exhibit 4. Am|1 correct that's water? Wuat is
that in that picture? |Is that water there?

Yeah, the photo doesn't show it very well, but
that is the extent of inundation. And if you were
to line that up with this, the photo is actually
orientated to the east, facing east.

Let me see if we can get the record clearer
Exhibit C -- sub-Exhibit C of 4 is an aerial
phot ogr aph | ooki ng east out of the |arge green
circle that you've drawn on Exhibit 2 toward North
Lake, is that correct?

It incorporates nore than just the one green
circle. It would incorporate the |ocation of the

| aunch, parking ot as well.

Yes. | see Silver Spring and Silver Spring
Drive --

Yep.

-- and that's Reddelien Road up there. It |ooks

like this inundation stretches quite far into the

Kraus site, am|l right?
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Based on ny review of this photograph, the

i nundation depicted in this photograph is very
simlar to the inundation or the navigability
characteristics identified on Exhibit 2.

Let's get back to the navigability characteristics
for a nonent, M. Hudak. Wen you say
"navigability characteristics,” do you nean that
the area that possesses those characteristics
woul d be navigable by a skiff or a canoe?

I would say with the investigation, the

navi gability characteristics depicted in this site
coul d be navigated by a skiff or small watercraft.
And you say "navigability characteristics,"” which
| eads nme to assune that you feel that it's not a
full-blown navigability situation?

No. | say "navigability characteristics," because
I did not enconpass and wal k the entire boundary
of this waterway or wetl and conpl ex.

So based on the characteristics | could
observe fromthe | ocations al ong the DNR access
road, air photo interpretation of having
hydrol ogy, it appeared to ne this waterway could
be consi dered navi gabl e.

Let's return to your discussion, which we started

a few nonents ago. Keep Exhibit 4 in front of
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you. Thank you.
We had started tal ki ng about what

addi tional work you had done --

A Un- huh.

Q -- after Novenber 4, 2010. Now, you' ve identified
survey work as one of those conponents. And
we've --

M5. KAVANAUGH: Are you aski ng whet her
he did it?
MR. GLEI SNER:  No.
MS. KAVANAUGH. kay. Because you said
work he did, just to clarify your question.
MR GLEISNER | said -- actually, your
W tness said that there was additional work
performed --
MS. KAVANAUGH. Yes. But you said --
MR GLEISNER: -- to verify his
j udgnent - -
MS. KAVANAUGH:  Yes.
MR, GLEISNER And let nme retract the
question and rephrase it this way, Counsel.
M5. KAVANAUGH  kay. Thank you.
BY MR GLEI SNER:
Q There was survey work done either at your

direction or with your know edge by Kapur &
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Associ ates as identified by the orange circle?
Wth ny know edge. Not by ny direction.

What ot her additional work was done to verify your
j udgnent ?

Back to before, the additional site investigation
al ong the indicated waterways in green and bl ue
and ot her potential areas |ocated within the
orange polygon or the potential parking |ot area.
"Additional site investigation," what does that
mean?

It nmeans basically going out, conducting a site
visit, |ooking at characteristics of the site,

pl ant species, trying to identify whether or not
there may be an ordinary high water mark,

determ ning whether there's a valid or justifiable
bed and bank and the capability or capacity to be
able to float a watercraft on a reoccurring basis.
Fine. Wo did that site investigation?

That was perforned by ne and acconpanied by -- |I'm
drawi ng a bl ank -- Kyle Drake, the warden.

Kyl e Drake, the warden?

Correct.

Does he have any hydrology training? He's just a
war den, correct? carries a gun?

He was acconpanyi ng ne on the site know ng that
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there are a few upset neighbors in the area. And
as a neans -- as negotiable -- negotiating and
basically allowing ne to be on the site.

Because it is basically a
devel opnment - proposed site. So as to not draw any
questions about what | was doing out there, he was
with ne.
The warden was there for protection; is that what
you' re sayi ng?
Not in so many words. |'ma pretty -- | don't
need any protection. But he was acconpanyi ng nme
to the site.
| believe that. GCkay. Wat |I'magetting at,
t hough, is this: The additional site inspection
to confirmyour judgnent was done by you?
That is correct.
So nobody el se confirmed your judgnent?
The only other person that confirmed ny judgnment
woul d have been an associ ate, Ceri Radernacher.
And what is he or she?
She is a water managenent specialist.
What did she do?
She basically reviewed the informati on that |
presented, collected, went over it with ne and

reaffirmed that | made a correct judgnent cal
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that these are navi gabl e wat er ways.

"These are navi gable waterways.” That's a phrase
you haven't quite used before. | could search ny
realtinme, but | don't think |I heard that before.
You' ve never asked that question.

And I"'mglad | heard it, because now | do have a
coupl e questions. Were are the navigable

wat erways on this property?

The area indicated in blue and green.

So both the northern green circle, southern green
circle and the blue line, which denotes a stream
are navi gabl e wat erways?

Navi gabl e, that would neet the definition of the
State, correct.

And |l et ne just back up here a nonent, if | may.
It seens to nme that anong the docunents that were
furni shed to ne by your counsel yesterday -- well,
I know where it is. Bear with ne a nonment.
343.03 --

Ckay.

-- sub 7 defining navigable as having a bed or
bank, but the statute 30.10(2) doesn't. |I'm
curious, now that you've defined the green areas
on Exhibit 2 and the blue area on Exhibit 2 as

navi gabl e waterways. |'m curious, are you saying
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that there's bed and bank present there? O what
are you sayi ng exactly?
" msaying that through the investigations that
| ' ve conducted both pre and post
Novemnmber decision, all features of these waterways
could be determined as -- or neeting the State's
definition of having defined bed and bank with
capacity to float a boat.
Now, forgive nme, but | want the record to be
really clear here. The area in blue on Exhibit 2,
t he area enconpassed by the top green circle on
Exhibit 2 and the area enconpassed by the | arge
green circle on Exhibit 2 all have -- are al
navi gabl e waterways that neet the State definition
of navi gabl e?
That woul d be correct.
That gravel road | ooks kind of |onely there,
doesn't it?
Correct.
Let ne -- let nme just skip ahead to that, because
| think otherwise |'"mbeing unfair to you. Let's
go to Exhibit 3.

MR GLEISNER Edwina, this is a big
one.

M5. KAVANAUGH:  Thank you.
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MR. GLElI SNER: You' re wel cone.

BY MR GLElI SNER:

Q

Keep those in front of you, if you wouldn't m nd.
Thank you very nuch. Exhibit 3 are the actual
final plans of the DNR for this site.

If you go to Cl116, | think we now see,
woul d you agree, a pretty clear picture of the
access road and the parking |l ot where it's going
to be. W don't see, however, where the Hanson
property is going to be.

Are you famliar with Cl16 or any ot her
drawing in Exhibit 3 that you could identify where
t he Hanson property would intersect with that
drawi ng of the final roadway?

Not to be able to draw it on here, no. | nean, |
coul d approxinate it.

"Il settle for right now if you just point to
where you think it is.

Wel |, based upon, to ny know edge, the Hanson
property is in or adjacent to where the road
actual ly gets extended or bunped away fromthe
ori ginal road alignnent.

So would it be safe to say, |ooking at Exhibit 3,
Cl16, that the denom nation PC21 plus 4926,

bet ween that and PT21 plus 73.24 is the
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approxi mate | ocati on of the bunp?
That woul d be correct, between stations 2100 --
l'"msorry, 2100 and 2200 woul d be the
approxi mte --
We haven't used orange nearly enough. Wuld you
m nd taking the orange marker and making a circle
around that area?
Make a circle between 2100 and 2200 stations?
Yeah. Wuld you agree that is the approxinate
| ocati on of where the Hanson property m ght
i ntersect or cone near to the road?
Yes.
What | would like you to do, if you can -- | would
assune that these drawi ngs would be pretty nuch
famliar to you?
Fam | iar.
You sort of live with these animals, right?
Revi ewed thema tine or two.
Yes, sir, | would think so. Can you tell nme how
w de that access road is going to be if there is
a -- let me rephrase that. That was a poorly- put
question.

At its wdest, before it intersects with
the parking lot, how wide is the access road goi ng

to be?
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Based on the scale of this drawing --

Yes, sir.

-- | would say between 20 to 25 feet w de.

Now, you are -- because you are the water resource
specialist, you have sone know edge of what is
going to be involved in putting that road down; |
nmean, you have sone know edge of that, correct?
Correct.

Ckay. What's going to go under that road?

| can't answer that question. |1'd have to | ook at
the --

Ckay.

-- engineering specification, which I --

No, | appreciate that.

Yeah.

And |l et ne rephrase that. Generally, what's goi ng
to go under that road?

I would anticipate sone type of a road base prior
to that pavenent.

Wuld it be fair to say, again, not putting words
in your nmouth, but would it be fair to say that
the base of that road, the 20- to 25-foot w de
road is going to involve fill that extends beyond
t he boundaries of the roadway itself, sone kind of

shoul der, in other words?
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Typically, a roadway woul d contain a side-sl oped
shoul der dependi ng upon the current el evation and
t he proposed el evation of the roadway.
Let nme ask you this: Wuld it be fair to say that
that road could be as wide as 30 feet?

M5. KAVANAUGH: | think calling for
specul ati on.

THE WTNESS: CQutside ny --

M5. KAVANAUGH: The pl ans show what
the --

THE WTNESS: Qut of ny know edge.

BY MR GLElI SNER:

Q

Ckay. That's fair. Now, let ne ask you this:
When that roadway is put down, what steps have
been taken to make certain that the roadway, when
it settles as all roads do, doesn't inpinge upon
the wetl ands that surround the original path?

The extent of disturbance has been permtted based
upon the extent of roadway fill. To the best of
my knowl edge, that is the extent of disturbance
that we've assessed, reviewed, analyzed and
permtted. | recall permtted or reviewed.

Let me, first of all, nmake clear that | respect
the limtations of this proceedi ng and what we're

about. This is navigable water we're tal king
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about, okay?
So what I'm-- what I'mgetting at is:
If you ook at the original gravel drive here and
you | ook at the 60-foot wide -- or ostensibly
60-f oot w de easenent there, what -- since your
job is navigability, your job as a water resource
manager i s assuring that navigable waters aren't
I npi nged upon.
What steps have been taken to ensure
t hat the navi gabl e waters, which we now agree are
very close to that channel, aren't going to be
i mpi nged upon by this construction?
I"'mnot sure the clarification that you're | ooking
for with that question.
Okay. Let ne rephrase it.
It's very broad.
Ckay. Let ne see --
Refi ne that.
Yeah, let nme do that, because this is inportant.
MS. KAVANAUGH. And, | guess, | have an
objection. The hearing was granted on the basis
of whether the area that you guys identify as a
grove of trees contains or is a navigable water.
MR. GLEI SNER: Unfortunately not. The

Nort h Lake Managenent District also has a petition
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in the docunent.

M5. KAVANAUGH: The North Lake
Managenent District --

MR. GLEI SNER  Yes, they do.

M5. KAVANAUGH:  1'Il pull out the
petition.

MR, HARBECK: Let's not argue about what
it says or not.

MR. GLEI SNER: Let's just proceed.

MS. KAVANAUGH: | think he's asking
questions that go beyond the scope of what the
hearing will be. | knowit's discovery, but
di scovery is only permtted for stuff that's
potentially adm ssible.

And as to -- if what you asked for a
hearing for was on an allegation that an area that
you identified as a grove of trees was a navigable
water and that's the only issue for which the
hearing was granted --

MR, GLEISNER That's not the only issue
t he hearing was granted for.

M5. KAVANAUGH:  I'Il pull out the
heari ng.

MR. GLEI SNER  Yeabh.

BY MR GLElI SNER:
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The question is, though ,you are responsible to
ensure that the navigable waters in the top and
the lower green circles are not inpinged upon,
correct?

' mresponsible to review a project based on the
st andards and adverse inpacts, cunul ative inpacts
to those standards.

Have you exam ned the grove of trees?

| don't know what grove of trees you're referring
to on that site.

Have you exam ned the site where the central
portion of the parking lot is going to be |ocated?
Can you draw that on a plan sheet for ne so |

can --

I can show you

-- indicate what area you're discussing?

This is the area right here. W're not going to
mark this as an exhibit, at |east not right now
This is the area we're tal king about.

This is the proposed parking lot. This
is what we believe, just between us now -- the
record is going to be a little unclear for a
nonent -- where the grove of trees is |ocated.

MS. KAVANAUGH: And woul d you identify,

for the record, the exhibit? Exhibit Eis an
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exhi bit prepared by --

MR, GLElI SNER It's an Exhibit E
prepared by one of our engineers, and it is --

M5. KAVANAUGH: Reddelien Road's
engi neer s?

MR GLEISNER Yes. And it is sonething
that we're only showing to the witness so he can
get an idea of where we're tal king about.

THE W TNESS:. So repeat your question

BY MR GLElI SNER:

Q

o >» O >

Ckay. The parking lot is going to be 275 feet

| ong?

I'"d have to check the pl ans.

Let's do that. Here is a drawi ng, Exhibit 9,

whi ch was done by the Departnent of Natural
Resources, which | am passing over to Edw na and
"' m handi ng to you.

So you want ne to | ook at Exhibit 9?

Exhi bit 9.

Ckay.

Now, can you answer how | ong and how w de the
parking lot's gonna be from |l ooking at that?

If these are 100-foot station markers, | would
make the estimation that it would be between 250

and 300 feet | ong.
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And how wi de?

An approxi mati on, a hundred.

Ckay.

I'd have to | ook.

Yeah. Now, I'mgoing to point to Exhibit 9, and
I"mgoing to point to the -- what is ostensibly
the eastern area of the parking lot. And you see
where |' m pointing?

Correct.

All right. And | wll represent for the record
that it is probably the eastern third of what is
shown as the parking ot on Exhibit 9. Wuld you
agree that that's approximately right?

The area you were pointing to was the eastern
third of the parking |lot area.

On Exhibit 9. GCkay. Have you -- what

exam nati on, what type of inspection have you nade
of that area?

Vi sual observations of site characteristics
related to defined bed and bank, plant
comunities, to sone degree hydrol ogy. And when
say "sone degree,"” |ooking at photo docunentation,
air photo surveys.

Have you done any type of soil borings in that

area?
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A

I have not.
Has anybody that you are aware of in the DNR done
any soil boring investigation in that area?

MS. KAVANAUGH: | guess | woul d object.
What does soil have to do with navigability?

MR GLEI SNER: Wl l, Counsel, 1"l
represent for the record, a great deal. Because
the soil, if it is saturated, is going to be nuch
nore likely to be navigable at different timnmes of
t he year.

MS. KAVANAUGH. The soil is going to
be --

MR GLEI SNER: The soil wi |l support
navi gabl e wat er.

M5. KAVANAUGH: So it won't perneate as
much, is that what you're saying?

MR GLEI SNER R ght.

MS. KAVANAUGH: Ckay.

BY MR GLElI SNER:

Q

Now, you said you' ve done a good inspection of the
eastern third of where the parking lot is going to
be, right?

' ve done visual inspection and relied upon ny

pr of essi onal judgnent on that eastern third to

make navigability determ nations that there are no
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navi gabl e wat erways present.
Did you happen to see any trees there?
Of the top of ny know edge, | don't know
exactly in that specific eastern third of a
parking | ot where the trees are |ocated in
relation to the question you're asking.

| am aware that there are trees | ocated
t hroughout the parking | ot area. Again, what --
what you're asking for is -- this has never been
staked out. So to be able to field-truth the
| ocation of this parking structure in relationship
to the trees, | don't -- we have never done that
type of detail
Even to this day?
Even to this day.
Well then, tell ne sonething, how do you know, as
you sit here right now, whether or not that area
that | have identified as the eastern third of the
proposed parking | ot, how do you know t hat that
isn't marshl and?
| rely on the fact that it's not marshland in that
it does not neet the Corps' or State's definition
of wetland, nor did it neet ny professional
judgnent of the State's definition of a navigable

wat er way.
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Let's just have an understanding here. |[|'msure
you're very famliar with the case |law |i ke i ner
and the Village of Menononee Falls. Again --
Conceptual | y.

-- because of your background --

Correct.

-- you're a specialist and expert in navigability.
Am | correct in stating that navigability does not
turn on a permanent state of saturation or a
permanent state of bei ng capabl e of being
navi gat ed?

Can you repeat that assessnent agai n?

Sure. That was poorly said. Let ne try it this
way: Can a stream or an area of navi gabl e water
be navigable a couple or three tines a year and
still be navigable within the neani ng of 30.10(2)?
Yes, it can.

What tests have you done or what type of
assessnents have you nade to ensure that that
isn't navigable at various tines of the year?
Based upon ny professional judgnent on the

hi storic work |I've conpleted, ny trainings, | did
not declare that as a reasonable area that would
have a definabl e bed and bank or have the ability

to float a boat on a reoccurring basis on the
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limted know edge | had on the hydrol ogy of the
ar ea.

Have you done anything to attenpt to inspect that
property after spring freshets?

I have been out there nultiple tines of the year
during multiple given tinmes, and those inspections
ranged in variable -- dependi ng upon the weat her,
rainfall patterns.

And have you done anything follow ng significant
storms? 1'Ill define that. Let ne define that.
Stornms with one- to two-year, maybe three-year

stormratings.

A site visit was conducted -- again, |I'mnot sure
what the date is. 1'd have to go back and check
my records. It was very recently after a fairly,

fairly wet period of tine.

And have you ever attenpted to float a skiff or
any type of canoe or boat in that area?

| have not.

In fact, as | understand your testinony, there's
never been an effort to float a skiff or a boat
anywhere on the Kraus -- the fornmer Kraus
property, is that correct?

That is correct.

So all we really have to answer for whether or
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not -- or to the extent of which navigability
exi sts anywhere on the Kraus site would be your
j udgnent ?
That woul d be correct.
And did you think it was inportant to -- strike
that. That was verging on argunentative. |
apol ogi ze.

Let ne phrase it this way: Do you think
it was appropriate, referring again to Exhibit 2,
to do navigability tests in the blue areas you
have identified on the north portion of the Kraus
property -- the former Kraus property?
| did not believe it was inportant to do an in
fact navigability along the blue portion of that
property that was identified in Exhibit 2.
And why?
It was very apparent on the nultiple site visits |
was there, through all ranges of weather patterns,
that that portion of the site contai ned defined
bed and banks with a capacity to be able to fl oat
a watercraft at a reoccurring basis.
Did you ever assess the relationship between the
blue line that you' ve identified and the ground
that is or conprises the area where the eastern

portion of the parking lot is going to be
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constructed?
MS. KAVANAUGH: And I'Il object to
vagueness - -

MR, GLEI SNER  Ckay.

>

KAVANAUGH:  -- in relationship --
MR, GLEI SNER Don't want vagueness i

nmy record.

BY MR GLElI SNER:

Q

Let's just do it this way. Here's the blue lin
where the streamis

Yep.

Did you ever attenpt to determ ne the rel ations
bet ween that blue line where you've said it is
stream and the orange area where we are certain
that the parking lot is going to be?

MS. KAVANAUGH: And, again, | would
object to "relationship.” Can you clarify what
you nmean by "rel ati onshi p"?

MR, GLEISNER | think he's a pretty

bri ght man.

BY MR GLElI SNER:

Q

A
Q
A

Do you understand what |'m sayi ng?
Can you direct ne on your --
Sure. 1'd be happy to.

-- Exhibit 9? Let ne just show you sonethi ng.

n

e

hi p

a
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MR, GLEI SNER:
just --
formso we can mark it,
out so you have a -- |’
Exhi bit 12. Edw na,

MS.  KAVANAUGH:
MR, GLEI SNER:
BY MR GLEI SNER:

Q Here's your copy, M.

we actually have this exhibit

here's your

| think I would like to

in a smller
Let

Edw na. me pull it

m now pul | i ng out

copy.
Thank you.

You' re wel cone.

Hudak.

Counsel ?

or --

MS. KAVANAUGH: Can you refresh ne,

The orange area is the whole DNR site

MR, GLElI SNER
j ob.

MS.  KAVANAUGH:

MR, GLElI SNER

This is the area that

parking | ot and where the Kapur

their el evations.

BY MR GLElI SNER:

That woul d be M.

Hudak' s

You' ve got the record.

|'"ve got the record.

he identified as being the

engi neers did

Q Am | correct, the surveying?

A I ncl uded but maybe not limted to.

Q Yeah. Ckay. | just want to show you this,
because | think -- you have in front of you
Exhibit 12. |'m show ng you an enl arged version
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of Exhibit 12, only because | think it nore
dramatically hel ps us understand where we're at.

MS. KAVANAUGH:. And, sir, could you
identify that? D d we do that? D d you do that?

MR. GLEI SNER This was done by our
engi neers.

M5. KAVANAUGH  Ckay. By Reddelien Road
engi neers. If you identify who prepares them so
we know what we're | ooking at.

MR GLEI SNER R ght.

BY MR GLElI SNER:
Q Let nme just explain. This is an aeri al
phot ograph, Exhibit 12 I'mtal ki ng about.
Overlaid on that exhibit is the parking |Iot and
access drive that was done by our engi neers based
on a review of the drawi ngs and engi neeri ng pl ans,
including mne, of the DNR Does that make it
cl ear?
M5. KAVANAUGH  Yes. Thank you.
MR. GLEI SNER. You're very wel cone.
BY MR GLElI SNER:
Q Now, the reason | wanted to showthis is | wanted
to ask a question. This Exhibit 12 represents a
parking ot that seens fairly close to the Hanson

and fairly close to the Peters' property.
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Sol'dlike to ask you, first of all, do
you know t he di stance between the sout hern
boundary of the parking ot in the Hanson property
l'ine?
| do not, without referring back to a plan.

Same with the Peters?

Sane goes with the top.

o >» O >

Now, what | was asking about was there's this
stream here that | ampointing out to the northern
part of Exhibit 12. And there's a red line and a
yellow | i ne on the exhibit going east and west
near the Peters' hone.

And I'"mgoing to represent, for the
record, that that is the approximate | ocation of
the stream

M5. KAVANAUGH: The orange line? |'m
sorry.

MR GLEISNER: R ght. This line. The
red and yel | ow.

MS. KAVANAUGH: Oh, the red and yel | ow.

MR GLEISNER: Yes. There's two lines
goi ng east and west on that.

BY MR GLEI SNER:
Q And what |'masking you is: Has anybody nade a

study of or made an investigation of howthe
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streaminteracts with or inpacts on or is involved
wth the area where the eastern portion of the
parking lot's going to be | ocated?
A particular study to investigate that? No.
Ckay. Thank you. Al right. Now, thank you for
that. Let nme switch gears just a little bit here.
" mgoing to show you now what's been marked as
Exhi bit 10.

MR GLEISNER: And |I'mgiving you a
copy, Edw na.

MS. KAVANAUGH: Thank you.

BY MR GLElI SNER:

Q

This is being shown for, at this point, just
i nformati onal purposes.
M5. KAVANAUGH: Again, that was --
MR. GLEI SNER. This was done by an
expert for the North Lake Managenent District,

Attorney Gallo's client.

BY MR GLElI SNER:

Q

And |'m show ng you this, because |I have sone
foll owup questions. But it's very, very bright
and very easy to see.

This expert states that the only place
there are wetlands on the Kraus property at or

about the parking lot is going to be in the yell ow
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ar ea.

Now, |'m not going to stop there,
because if | stop there, then that woul d be
vergi ng on argunentative. | want to, instead,
take Exhibit 9 up again.

And if you take a |l ook at Exhibit 9,
there is a hash nmark area at the approxi mate
| ocation where the yellow area is on Exhibit 10.
Do you see that? Let nme just point to it. Right
her e.

Yes, in approxi mation, yep.

And this is foundational. W're not -- we're not

here about wetl ands, and we understand that. But

this is foundational. |Is that your understanding

of the approximate |ocation of where wetlands are

| ocated on this property?

The entire property? No.

No, no. | understand. Thank you for that. Where
the parking lot will be.

In the | ocation of the parking |ot, yes.

Ckay. So then let nme ask you this: How was that

identified, M. Hudak, if you know?

To the best of ny know edge, that wetl and area was
identified by departnent personnel and personne

fromthe Southeastern W sconsin Regi onal Planning
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Comm ssi on.
And did you have any part in determ ning that?
| did not.
Now, relating that to navigability, for a nonent,
are you famliar with the soil borings that were
done on this property by the Gestra Corporation?
| am not.
Ckay. Fair enough. Have you --

MS. KAVANAUGH: |'m sorry, can you say
who did those?

MR GEISNER GE-S-T-RA

M5. KAVANAUGH: Are they a DNR --

MR. GLEI SNER. Yeah, they are. They're
a DNR engineering report. But if the wtness
doesn't have any know edge of it, then |I'm not

going to go there. At |east not now.

BY MR GLElI SNER:

Q

So now let ne just say that I'"'ma little unclear
as to what was done regarding the eastern end of
the parking lot. It was only you who did the

i nvestigation of that area?

| would say it's -- as relating to the manual code
approval and asserting regul atory standards on the
site, | was the one in charge or entrusted to

determ ne what jurisdiction authority was
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associated with this project.
Now I'd like to change gears a little bit, if |
m ght, and redirect us in a different direction
for a nonent.

Prior to your manual code approval, on
June 30 of 2010, you received a prelimnary
approval fromthe Arny Corps of Engineer, and on
the 30th of July, you received final approval from
the Arnmy Corps of Engineers. D dthey -- do you
know t hat ?

MS. KAVANAUGH: | guess |I'd object to
the rel evance of this in terns of navigabl e
wat er s.

MR, GLElI SNER | have --

M5. KAVANAUGH: Because this isn't a
Section 10 law. So they're not going to be making
navi gabi lity determ nati ons.

MR GLEISNER: And | have questions

about that. |I'm going sonewhere with this.

BY MR GLElI SNER:

Q
A

Do you know about that?

| knew that the DNR, and |I'll say that | oosely,
was granted permt approval to fill wetlands for

t he boat | aunch, and that that was received by the

Army Corps in approximte -- the dates that you
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ment i oned.

Did the -- what steps were taken by the Arny Corps
of Engineers to identify wetlands of

navigability --

| don't have any know edge of that.

Ckay. Fair enough. Now l'd |like to show you sone
phot ogr aphs here that were taken, and | w |

represent that they were al so taken by the NRC

And that's Exhibit 11. |['mpassing it over to you
as well, M. Hudak.
Have you -- first of all, are you

famliar with the area that is represented here?
I amnot -- | don't have any reference to where
t hese are facing, |ooking or at.
Then I'11 just ask a general question.
MS. KAVANAUGH: Can you say, again, who
t ook these?
MR, GLEI SNER: NRC.
KAVANAUGH: That is Natural --
GLEI SNER:  Ri ght .

5 3 5

KAVANAUGH: So North Lake Managenent
District's --

MR GLEISNER: R ght, right. They're
co-counsel .

M5. KAVANAUGH  Ckay.
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BY MR GLElI SNER:

Q

Now, what |I'd |ike to know about this is: D d you
ever see this type of ponding on the Kraus site at
or near the area where the boat |launch is going to
be | ocat ed?

Again, | don't have any reference of where these
pi ctures are taken or where this is in relationto
the boat | aunch.

| certainly accept that. And that's not what |I'm
asking. I'mjust asking it as a representation of
pondi ng, did you ever see ponding of this sort at
or near the boat |aunch?

And understanding that this is not -- |
would say it is near the boat |aunch, but that
isn't necessary for what |I'masking for. | just
want to know, did you ever see ponding |like this?

M5. KAVANAUGH  Anywhere on the
property --

MR, GLEI SNER: Uh- huh.

M5. KAVANAUGH -- or on the eastern
part of the property?

MR. GLEI SNER: On the boat | aunch.

M5. KAVANAUGH  The boat | aunch isn't
t here yet.

MR. GLEI SNER The area where the boat
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| aunch wll be, the 275 foot --

MS. KAVANAUGH. The boat | aunch parking
| ot ?

MR. GLEI SNER: Yes. Thank you, Counsel.

MS. KAVANAUGH: You don't even know what
you' re tal ki ng about.

THE WTNESS: | would say the entire
vicinity, including the entire Reddelien
nei ghborhood. ©On certain visits, | had observed
pondi ng t hroughout that area. And the area |I'm

referencing is the entire Reddelien Road area.

BY MR GLElI SNER:

Q

First of all, | just want to nake sure |
understand this correctly. You' ve stated on the
record that you believe that navigability requires
sone sort of bed or bank?
Correct.
" mgoing to show you now what's been marked as
our Exhibit 1-B, and I'm going to pass that over
also to Edwina. And I'mgoing to ask you to turn
in here to page -- bear with ne a nonent. | think
|'"ve got it. Page 15 and 16.

MR GLEISNER: 1'mgoing to anticipate
an objection here. | understand that it's the

position of the DNR that these nenbs aren't
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necessarily binding on the agency and that they
aren't -- that they aren't necessarily part of the
regul ati ons --

MS. KAVANAUGH: Correct --

MR. GLEI SNER: -- of the handbook --
M5. KAVANAUGH: -- they're guidance.
MR. GLEI SNER: Qui dance.

BY MR GLElI SNER:

Q

I would like to read into the record or have you
read into the record on page 16 the
par agraph beginning -- if you wouldn't mnd, if
you would read it into the record, the
par agraph begi nning, "The real issue to be
consi dered. "
"The real issue to be considered when eval uati ng
| akes and ponds including wetlands i s whet her
they're navigable in fact by the above criteria.”
"Al t hough one m ght argue that there
shoul d be sone m nimum cutoff size for a body of
wat er to be consi dered navigable, any body of
wat er capable of floating a canoe is val uable and
shoul d be consi dered navi gable.”
"To support this conclusion, consider
t he resource val ue associated wth using a tiny

spring pond or isolated wetland pond. They have
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fishery and/or wldlife values, and preserving
these values is in the public interest even if
they are not readily accessible to the public."
Thank you very nuch, M. Hudak. Do you agree or
di sagree with that statenent?

I would agree with that statenent.

Thank you. Now, you used this -- or do you -- |
apol ogi ze. Do you use this "Waterway and Wetl and
Handbook" on a regul ar basis?

On a regular basis it is used for reference for
certain issues.

Is it safe to say -- and |I'm not now j ust
referring to page 15 or 16. Is it safe to say
that this docunent is the primary manual that you
utilize if you have a question about navigability?
I would say that woul d be correct.

Are there any other docunents that you refer to?
For navigability?

Yes.

One that is often handed out to public citizens is
alittle brochure of navigability. That would be
maybe the only other one sort of given.

Is it a green color?

| couldn't tell you the color. There's one on

navi gability and two on unordi nary hi gh water
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mar ks.
MR. GLEI SNER: Counsel, it would be a
convenient tine for a short potty break.
MS. KAVANAUGH:  Sure.
MR, GLEISNER O f the record then.
(A brief recess is taken.)

MR. GLElI SNER: Back on the record.

BY MR GLElI SNER:

Q

M. Hudak, before we took our break, there were
sonme di scussions about el evations and so on and so
forth and what the Kapur engineering firmdid on
the eastern part of the proposed parking |ot.

And | wonder if you could, if it's
possi bl e, expand for me a little bit on what the
Kapur people actually did. Do you know?
Besi des. ..
I can expand on the fact that | know that they did
spot el evations and used those to generate an
on-site topol
Do you know if they ever did an onsite el evation
before or not?
| do not.
Do you happen to know if there was --

MR. GLEI SNER: Can we take a very short

br eak?
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(Exhibit Nos. 100 through 103 were
mar ked. )
MR. GLEI SNER: Back on the record. What
|'ve done is I've informally marked your copy,
Edw na, and ny copy.
BY MR GLElI SNER:
Q And now |' m goi ng to show you a packet of
exhibits, M. Hudak, that |'ve been told -- first
of all, these are NMLD exhibits, North Lake
Managenent District's exhibits. |1've been told by

M. @Gllo that these were taken fromyour files.

A I notice themto be taken fromthe Bing's website

or bird s eye viewfromBing. Nowit -- used to
be able to get access from Waukesha County server
But Bing has this access. So | know | have
pi ctures of here sonmewhere. So this could be from
our tine.

MR HARBECK: Bill, what exhibit nunber
are you on?

MR, GLEISNER: | have 100 through 104
(sic) in front of me, and I wll nake copies for
our group.

MR HARBECK: You just didn't get it on
the record. That's all.

MR, GLEI SNER: Sorry, | apol ogi ze.
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BY MR GLElI SNER:

Q
A
Q
A
Q
A

QO >» O »

Let's take Exhibit 100 first of all.

Ckay.

Do you recogni ze what that is?

Yes.

Can you describe for the record what that is?

It appears to be a flyover air photo of the
eastern extent of the DNR site enconpassing the
par ki ng ar ea.

Ckay. Now, if | were to -- naybe you coul d use
t he orange pen there. Do you see the Peters'
house on that?

Wul d that be north or south of the parking |ot?
Nort h.

Yes.

And can you -- is that the streamthat you're
tal ki ng about that runs just a little bit to the
south of the Peters' house there?

You cannot pick that up on this air photo, but the
streamwoul d be located in the general vicinity to
the -- on this photograph | ooking right of that
Peters' house.

Coul d you do us the favor of taking your orange
pen and drawi ng where you think the stream would

be? realizing it's an approxi nation, of course.
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A Sur e.

Q Now, if you could just initial that. | would
appreci ate that.

A (Wtness conplies.)

Q Now, to the right or as you |l ook to the right,
actually to the south, do you see the Hanson
house?

A If that is the i nmmedi ate house south of the DNR
parcel, yes.

Q Okay. Now, | don't nean to be flip here, but in
bet ween the Peters' house and the Hanson's house,
| see this big clunp of trees. AmI inmagining
t hat ?

M5. KAVANAUGH: That's argunentati ve.

MR GEISNER It's alittle --

MS. KAVANAUGH. There's several clunps
of trees there.

MR GLEISNER: A little argunentati ve.
["1'l withdraw that.

BY MR GLEI SNER:

Q What that's?

M5. KAVANAUGH Can you identify that?
THE W TNESS: What are you pointing at
there? This? This?

BY MR GLElI SNER:
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A

That .

The second circle?

Yes.

I would stipulate that those are trees.

Wul d you call that a grove of trees?

| don't know the exact definition of "grove," but
I would say that there are trees present at that
| ocati on.

A stand of trees, perhaps?

A stand of trees.

Wul d you take your orange pen and draw a circle
around the trees that we're tal king about? Yes.
(Wtness conplies.)

And, in fact, that circle may even be little bit
bi gger because the trees go up in the air there?
Vel l, you have to take the vantage point of this
phot ograph. This isn't straight | ooking down.
This is looking at the angle. These are tops of
the trees but not the extent -- | drew the
approxi mate extent of the |ocation of the bottom
trees.

Ckay. Answer ne this: D d you see those trees
when you were nmaking an i nspection of the eastern
end of where the parking | ot was going to be?

| haven't inspected the portion of the DNR site.
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Q And what was your assessnent of the DNR site?

M5. KAVANAUGH: Ohject. That is a vague
questi on.

MR. GLEI SNER. That is a vague question,
Counsel .

M5. KAVANAUGH Can you clarify?

BY MR GLEI SNER:

Q What was your inpression of the trees that you've
drawn a circle around? What was your -- when
say, "lInpression,” we're going to go beyond that.
But what was your -- what was your reaction when
you saw those trees?

MS. KAVANAUGH. And those are all vague.

MR. GLEISNER They're deliberately
vague.

M5. KAVANAUGH |Is there sonething that
you want to know about what he thought about the
trees? Ask himthat. An inpression is, you
know. . .

BY MR GLEI SNER:

Q What did you think when you saw t hose trees,

M . Hudak?
A Beautiful trees.
Q And were they large trees?
A I would say there is a mx of trees with different
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di aneter base, DBH, dianeter at breast height,

ci rcunference, anywhere from6 inches to 24

i nches. Very, very broad approxination.

And woul d you say those were very tall trees,

M. Hudak?

"Tall" is a very relative word. 1'Ill give it an
approxi mati on of 15 to 60 feet.

Now, let's get nore specific so we don't get in
trouble with counsel again. |In that area where
those trees exist in, where they' re planted, where
they're growing, did you go in there and inspect
the soil?

No.

You did not?

No, | did not inspect the soil.

At any tinme?

No.

And, to your know edge, were soil borings ever
done at that point?

Not to my know edge.

Ckay. Now, did you nake an assessnent where those
trees are |located? Did you make an assessnent as
to whether or not there was a bed and bank in

t here?

I made a professional judgnment that | did not
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Coul d there have been a bed or bank that you
didn't discern?

M5. KAVANAUGH: Again --

THE W TNESS: My opi ni on, no.

BY MR GLElI SNER:

Q

Did you ever see water standing in -- at any depth

in those trees? |'msaying at any depth. |'m not

trying to be cute here.

| couldn't speculate if |I've ever seen zero or six

inches of water. | don't have any recollection of

that area and water depth in that particul ar area.
Like | stated earlier, | had visited the

Ssite during wet periods where there was pondi ng

t hr oughout this Reddelien Road nei ghborhood - -

Uh- huh.

-- however, ny recollection at that date when

there was probably the wettest period |I was out

there, | can't recoll ect whether or not there was

water or not in that specific |ocation.

Do you know i f anybody el se in the DNR i nspected

t hose trees, inspected where those trees were at,

IS what | nean, excuse ne?

| nspected for what?

| apol ogi ze. For anything. Was there ever a DNR
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i nspection that you know of where those trees are
| ocat ed?
That's very broad. | don't know what you're
asking nme what they inspected for.
Ckay. | just amtrying to get an idea if anybody
fromthe DNR has ever really taken a hard | ook at
t hose trees and where they are | ocated.

M5. KAVANAUGH  For what ?

THE W TNESS: For what ?

BY MR GLElI SNER:

Q

For the type of soil they're in, whether or not
there's an el evation that woul d be above or bel ow
the high water mark, whether or not there's any

ki nd of unusual characteristics of that grouping
of trees.

| can't speak to any other departnent personnel or
consultant for the DNR My own investigations did
have ne | ook at that area, again, to determne is
there a discernible bed and bank; are there
indicators that there may be a navi gabl e wat er way
there? Those are findings -- or, | should say,

i nvestigations that | had conduct ed.

I"mcurious about the concept of bed and bank.

And | heard you use that term and | see it in the

DNR, and | understand the concept in general.

Brown & Jones Reporting, Inc.
414-224-9533




© 00 N o o A w N P

N NN N NN R R R R R R R R R R
gag A W N P O O 00 N O O pd~ W N -, O

100

But when we're tal king bed and bank, how
high, lowis a bed and bank? Are we tal ki ng about
sonething that's got to be six inches high or a
foot or two feet? Could it be as |ow as an inch
or two? |'mwondering --
| can relate to historic sites |'ve seen, and the
bed and bank can be any di scernible change in
substrate. And whether that's an el evation of
zero inches or whether that's an el evation of six
feet, it's highly variable, per se.

Now, can you explain for the record what
"substrate" is?

I n context?

In any form | just want you to define
"substrate.”

| don't have a Webster's dictionary to define
"substrate.”

What is it?

| don't have the definition of substrate.

M5. KAVANAUGH Are you trying to ask
hi m how he's using the tern?

MR. GLEI SNER: Yeah, | guess | am

BY MR GLElI SNER:

Because you just used it a nonent ago, and | guess

| was trying to figure out --
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M5. KAVANAUGH So you want to ask him
what does he nean by "substrate"?

MR. GLEI SNER  Yeabh.

BY MR GLElI SNER:

Q

Here's what you said. You said, and | quote, "I
can relate to historic sites |I've seen. And the
bed and bank can be any di scernible change in
substrate. And whether that's an el evation of
zero inches or whether that's an el evation of six
feet..." That's what you said.
Correct.
So you used the word "substrate,” so | don't
under st and.
In context --
Ckay.
-- inrelationship to identifying a bed and bank,
that is often one of the observations that is nade
by a WM5 as to discern is there a bed and bank.
And that would be a change in substrate or
mat eri al conprom sing the bed or the bank
Let nme just see if | understand. And |I'mreally
struggling here to understand, and that's all -- 1
want your help in understanding this.

Are you saying that a bed and bank can

exist if there is a flat surface that consists of
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the type of soils you would find at the bottom of
a bed of a river and another surface that's the
sane hei ght but of a different nmakeup, for
exanpl e, grass or sone other type of -- am|
under st andi ng you correctly?

No. If you want to use your exanple --

Ckay.

-- of ariver --

Yeah.

-- and discerning the substrate types and the

el evati ons associated with that, as a river
meanders, it has different characteristics al ong
t hose ways, whether it's a cut or a bend where
it's deposited or where it cuts.

A lot of times in depositional areas you
can have a change in substrate that's very
gradual. In other places you can have a substrate
cut that's very distinct.
| infer fromwhat you' re saying -- let nme just
read what you said again a nonment ago. "The bed
and bank can be any discernible change in
substrate. \Wlether that's an el evation of zero
i nches or whether that's an el evation of six
feet..."

| infer fromwhat you' re saying that the
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bank -- | think that's what we're tal king about --
that's the sides of whatever we're tal ki ng about,
li ke the side of the river, side of the stream--
can actually be al nost the sane hei ght as the bed?
Dependi ng upon the way that that particul ar bank
is formed under any particul ar process, again,
coul d be the height el evation change that | stated
previ ously.
All right. Now, let's reapply what we just
| earned to Exhibit 100. Were those trees are,
was there any effort nmade by you or anyone at the
DNR to determne if there was a substrate change
between the area in those trees and the area
surroundi ng those trees?
There was no investigation nade by ne, | don't
bel i eve anybody el se at the DNR, to specifically
identify the substrate change with the area bel ow
the grove of trees and outside the area of trees.
O note during those inspection was,
i.e., lack of vegetation due, in part -- again, to
partially, in ny professional judgnent, of shade
occurring fromthe tree canopy in that particular
ar ea.
The tree canopy was pretty thick, was it there?

Well, as you can see, there are deci duous and

Brown & Jones Reporting, Inc.
414-224-9533




© 00 N o o A w N P

N NN N NN R R R R R R R R R R
gag A W N P O O 00 N O O pd~ W N -, O

104

ever green species, conifer species, that, again,
provi de year-round shadi ng of that area.

MR GLEI SNER: Counsel, I'mnot going to
go very far field here, but | do have a question

that relates to --

BY MR GLElI SNER:

Q

I am going to show you Exhi bit 8.
MR. GLEI SNER: Counsel, here's your

copy.

BY MR GLElI SNER:

Q

And this purports to be a drawi ng done by the DNR
It purports to be a drawi ng done on Decenber 4,
2008. Now, where are those trees that appear on
Exhi bit 100? They don't seemto be marked. Am|
m ssi ng sonet hi ng?
What' s your question?
Ckay. Take a look at the eastern end of -- first
of all, strike that.

You recogni ze this, do you not, as being
a topographical of the area where the parking | ot
is going to be | ocated?
The Exhibit 8?
Yeah. Yes.
Exhibit 8, to the best of ny know edge, would be a

t opographical map. | don't know the exact -- who
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devel oped this. It |looks like it was provided by
us, but, again, | don't see any other specific
information to Il et ne know exactly where it is or
what it's from
Q ' mgoing to show you --
MR, GLEISNER That's a fair response,
by the way, Counsel.
BY MR GLElI SNER:
Q | understand you didn't nake that, so you would
have a problemtestifying about what it shows.
Let's go back to Exhibit 9, if we could
for a nonent. Now, Exhibit 9 is a map of the
parking | ot.
| also don't find there any indication
of the trees on the eastern end of where the
parking lot -- the proposed parking lot's going to
be. At least | don't see the sane kind of |arge
canopy trees that appear in Exhibit 100. Help ne.
Am | m ssing sonething?
A I still don't know -- | understand you're trying
to understand where these trees are that are
| ocated on this map in relationship to this plan
set.
Q Yes. Thank you.

A And | can't relate to why particularly the trees
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are identified or not identified on this plan set.
What trees they chose to identify or not identify,
| can't testify as to why --

| understand --

-- or presently locate on there --

Above your pay grade. | understand that. The
point |I'm making, | guess, would you agree with ne
that on Exhibit 9, that the trees that are on

Exhi bit 100 don't exist?

| - -

There's no reference --

To ne, there are trees that exist. Again, which
trees they chose to indicate on this map, | don't
know.

Ckay.

Which trees are --

That's fair.

Which trees are |l ocated on this nmap as far as
which trees are located in this circle --

That's a fair response. You testified to as nuch
as you can. | understand. Now, let's take a | ook
at Exhibit 101, NLMD Exhibit 101. Do you
recogni ze that?

It woul d appear to be a different vantage point.

This one would be -- would appear to be facing
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sout h | ooking at the parking | ot area, DNR | aunch
si de.

And | ooking at this, do you see where the stream
woul d be that we're -- we've been tal king about
all afternoon, the blue streamthat you identified
in Exhibit 2 earlier?

| would be able to identify an approxi mate

| ocation where the stream woul d be.

And | would state that anything that you say with
regard to these exhibits are understood to be
appr oxi mat i ons.

Could you draw with the -- let's do it
wth the purple this tinme. | like colors. Could
you draw where the stream woul d be approxi mately
on Exhibit 1017
(Wtness conplies.)

So we've run pretty close to the Peters' house by

your drawi ng there?

And, again, you're distorting the photo because of
t he vant age point.

Under st ood.

So it is |ocated beyond the house, but, again, it

is close to that property |ine between the DNR and
the Peters' house.

" mgoing to stand up, because | think we can
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conmuni cate better if | point here. |1s that the
Hanson house?
That woul d be the approxi mate | ocation of the
Hanson house.
And I1"mgoing to ask you a specific question in a
nmonment, but | just want to get nyself oriented.
Is this the rough area where the parking lot's
going to be | ocated?
Rough approxi mati on, yep.
Ckay.

M5. KAVANAUGH  Coul d you identify for
the record the part you're pointing to?

MR GLEISNER: | certainly will. |I'm

going to do that really specifically right now

BY MR GLElI SNER:

Q

Are these the trees you had in Exhibit 100?
M5. KAVANAUGH Can you identify them so
she has what you're pointing to in the record?
THE WTNESS: | would say that's the
approxi mate grove of trees that I've identified in

Exhi bit 100.

BY MR GLElI SNER:

Q

Ckay. Whuld you pl ease take your purple pen and
draw a circle around the grove of trees -- or the

trees that we're tal king about ?
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A (Wtness conplies.)

Q And, again, you've drawn a circle around where you
thi nk the base of the trees are?

A Correct.

MR. GLEI SNER. And so, Counsel, for your
edi fication, what | was pointing to on Exhibit 101
is nowidentified by the purple circle on
Exhi bit 101.

MS. KAVANAUGH: Thank you.

BY MR GLElI SNER:

Q Do you know what this is back here? And now I'm
pointing to the west of the circle and where the
stream has been identified.

A It appears to be the wetl and conpl ex that woul d be
| ocated al ong the western portion of the DNR
parking | ot area.

Q Coul d you take the orange pen to your right and
draw a circle around that wetland conpl ex, pl ease?

A (Wtness conplies.)

Q Thank you. Now, earlier on Exhibit 2, | asked you
to extrapolate out fromthe stream Can you take
t he green and show ne where you think the stream
goes after it -- after this point, if you know?

A | don't believe it's channelized after that point.

What do you believe happens to it?
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| don't know what you're -- what happens to what?
Ckay. The streamthat -- let ne do it this way.
Wien one is on the property owned by Peters,

| ooki ng south, you can see a stream You can
actually see a stream

You can see a water course.

A wat er course, thank you. If one wal ks back

al ong that water course?

Direction? Wich direction?

To the west.

Ckay.

At what point does the water course cease to

exi st, in your opinion? \Were..

The water course of the purple and the orange is

t he sanme approxi mate water course; however, you do
not have as narrow of a channel through the

purple -- sorry, through the orange |ocation as
you do through the purple.

Ckay. Thank you very nmuch for that. Now let ne
see if | understand what you just said to ne. The
blue line to the south of the Peters' hone running
fromthe | ake west, in effect, diffuses and
becones a generalized wetland at the point where
your orange circle begins, am| correct?

I would consider -- at that orange portion
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i ntersection you would consider the wetl and
conpl ex navi gabl e.

And that woul d be navigable right there?

Correct.

And do you happen to -- if you don't, I'll
understand. Do you happen to know where the point
is -- and I"'mgoing to point up here just for the
purposes of clarification. Can you see where this
is on that photograph?

| don't believe so.

Ckay. Very good. Thank you very nuch. Now,
let's go to Exhibit 102 for a nonment, NLMD

Exhi bit 102. Do you recognize that?

It is a secondary -- this is the third orientation
of the DNR | aunch site facing to the west.

And to the right on that picture as we | ook west,
that woul d be the Peters' hone?

That woul d be correct.

And to the left at the edge of the picture, that
woul d be the Hanson hone?

That woul d be correct.

Now, so | don't get in trouble with counsel again,
to the imediate north of the Hanson hone, are
there trees there?

According to that photograph, yes.
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Wul d you draw a circle around those trees for ne?
What col or?

| think we'll use green this tine. Wat do you
say? You got green. Go ahead.

To the extent of the grove of trees on the DNR
property or this vantage point you' re able to pick
them up as a grove even up onto the Hanson
property?

Around the grove.

(Wtness conplies.)

Now, this is a better vantage point, is it, for
pur poses of getting the borderline of the trees,
woul d you say?

You're able to identify trees in |locations that
you weren't able to identify on other vantage

poi nts.

Now, Exhibit 102 where you've drawn the green line
around there, that is the trees that you didn't go
in and i nspect before or | ook at before or take
any neasurenents before, is that correct?

Bef ore what ?

At any tinme, let nme put it that way.

' ve wal ked that portion of trees.

And what have you done in that portion of trees?

" ve expl ai ned previously that 1've used
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pr of essi onal judgnent to assess, identify whether
any navi gabl e wat erways are present.

By the way, did you nake any tests to see whether
or not there was a bank there?

What do you refer to as a "test" to determ ne
bank? Can you --

Vell, you testified -- I"'msorry. | apol ogize.
There's -- I'mtrying to understand what test you
want me to --

That's fair.

-- describe if I'"ve conpleted there.

You know, | don't know. Let nme just do it this
way. Wiat did you do to determ ne whether or not
there was a bank there or not?

| used professional judgnent through the course of
Ssite investigation to rule out the presence of
bank and bed.

Did you nake any effort to determ ne whether or
not -- now |I'm pointing back to Exhibit 103 at
this point -- 102, | apol ogi ze.

Did you nake any effort to determ ne
whet her or not there was a difference in substrate
between what's inside the green circle and what's
outside the green circle on Exhibit 1027

Substrate as far as visual only. And the site
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characteristics led ne to believe that there was

| ack of vegetation below that tree canopy as
opposed to thicker, denser vegetation outside that
tree canopy. But as far as substrates are
concerned, no tests or study were done.

So let ne see if | understand you correctly. And
| don't want to put words in your nouth, but
you're testifying then that you never did anything
to confirmwhether there was a bank -- whet her
there was or wasn't a bank there, other than your
observati ons?

No tests were conpl eted other than ny professional
j udgnent .

And thank you. Now, let's take a | ook at

Exhibit 103, NLMD Exhibit 103. Do you recognize
t hat ?

It's a north-faci ng vantage point of the DNR

| aunch site.

Ckay. Now, taking your purple pen, can you --
because that will be consistent -- can you draw
where the approxi mate | ocati on of the stream bed
woul d be that we've tal ked about so often?
(Wtness conplies.)

Thank you. And am | correct, take your orange --

if you wouldn't m nd, take your orange marker, and
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am | correct that that blends into what appears to
be anot her vantage point of the wetland?

I will draw on the map in the orange | ocation
wher e the navi gable portion of wetlands --

Very good.

-- would |ikely begin.

Thank you.

Appr oxi mati on.

O course. | appreciate that. Thank you. Now,
you can see the Peters' house just north of the
blue line or purple line that you drew in there,
correct?

Correct.

And you can see in the | ower |eft-hand corner of
Exhi bit 103 the Hanson house, correct?

Correct.

Now, here's our old friends the trees again. Do
you see themthere?

I would see themthere.

Wul d you m nd doing nme the favor of doing a green
circle around those?

(Wtness conplies.)

Do you have an approximate -- and | realize you
can't do it fromthis picture and your nenory nay

not be clear on this, but do you have an
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approxi mati on as to how much ground i s covered by
t hose trees?
| do not.
Ckay. Wuld it be fair | ooking at those trees
there, the grouping of trees there would be about
three tines as big as the Hanson house?
I wouldn't make that approximation only as this
vantage point is very deceiving. So | don't want
to use it as a reference point.
Ckay. Fair enough, fair enough. Al right then.
MR GLEISNER: | want to |eave tine for
M. @Gllo to do sone questioning, Counsel, so I'm
going to ask permssion to just take a very short
break so we can confer outside.
MS. KAVANAUGH: Sure.
(A brief recess is taken.)

MR. GLElI SNER: Back on the record.

BY MR GLElI SNER:

Q

First of all, 1'd like to ask you a coupl e of
fairly brief questions. The area that is depicted
in Exhibits -- NLMD Exhibits 100 through 103,
pretty beautiful area, would you agree?
It's a nice area, yeah
What do you think an asphalt --

M5. KAVANAUGH  Object. That has

Brown & Jones Reporting, Inc.
414-224-9533




© 00 N o o A w N P

N NN N NN R R R R R R R R R R
gag A W N P O O 00 N O O pd~ W N -, O

117

nothing to do with navigability, Bill

MR GLEISNER: Hold on. [I'mgoing to
tie this in this way.

BY MR GLEI SNER:

Q A nunber of the cases, including the Menononee
Falls case, say that once, if navigability has
been assessed, the next step -- and, in fact, this
is right out of the Menononee Falls case -- is to
determ ne whether or not there is an inpact on the
right to beauty and the right to aesthetics.

M5. KAVANAUGH: The Menononee Fal |l s case
deals with the streamw th an established bed and
bank.

MR. GLEI SNER: But would you agree with
me that if navigability is established --

M5. KAVANAUGH | woul d agree that if
there is a navigable water body, that one of the
public interest factors is natural scenic beauty.

MR GLEI SNER: There you go.

MS. KAVANAUGH: If there is a navigable
wat er body.

MR GLEISNER: WIIl you give ne a little
latitude? 1'mgoing to ask about three questions
on it.

M5. KAVANAUGH: | don't think -- | think
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t he question here --

MR HARBECK: Why don't we get the
gquestion out? W don't know what the question is
about. Fight about it after you hear it.

M5. KAVANAUGH: But the issue of
whether -- if what we're looking at is if there's
navi gabl e waters here, that's what he's trying to
establish, whether there's a navi gabl e water body
here and if -- for which you know -- you woul d
need to |l ook at that type of thing.

And then he can argue whether or not, if
there is a navigable water body here, whether they
shoul d have granted it, whether they gave the
proper inpact to that in making --

MR. GLEI SNER. Edwi na. Wuld you agree,
Edwi na, that the hearing examner, just as in the
Menononee Falls case -- and |'ve got nost of the
transcript -- the hearing examner is not going to
make a determ nation on navigability and say, "You
fol ks cone back in a couple weeks and we'll take
up beauty"?

M5. KAVANAUGH No. The heari ng
exam ner i s not determ ning whether the permt
shoul d have issued.

The only issue that it went to the
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hearing for is whether or not -- and DNRis the
one who nmakes the determ nation of jurisdiction in
that -- that we granted it for, and that was the
presence of navi gable waters and navi gabl e wat er
body, whether this area that you're claimng is a
navi gabl e water of the State -- is a navigable
water to the State.

Whet her or not the manual code of
approval -- approval should have been granted to
build a parking ot there is sonething that you
get at court --

MR GLEISNER: |'mgoing to short
circuit this.

MR, HARBECK: M only purpose was | et
hi m ask the question. It's the deposition
process. You can object on relevance. Let's get
through it.

M5. KAVANAUGH: It's past rel evance.
It's jurisdiction of the exam ner here, you know?

MR, GLEI SNER Oh, ny goodness.

BY MR GLElI SNER:

Q

Ch, ny goodness. Let's do it this way. Wth
having reference to Exhibits 100 and 103, with the
red pen could you draw for nme the approximate

| ocation where this parking lot is going to be
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| ocat ed?

On all four of these?

Yeah.

To the best of ny ability, approxinmtion of
t hese -- of the boat |aunch parking structure?
Yeah.

(Wtness conplies.)

Thank you.

Very appr oxi mat e.

| see.

(Wtness conplies.)

And that's going to be two feet above grade,

ri ght?

Based on the plan review, that -- there is a grade
change. And the depth of fill is variable al ong
the site.

MR GLEI SNER: For the record, M. Hudak
has, on Exhibits 100 through 103, kindly noted the
approxi mate |l ocation of the parking lot --

proposed parking lot in red, in the color red.

BY MR GLElI SNER:

Q

Now, | just have a couple of wap-up questions
here for you, M. Hudak. First of all, wth
respect to the notice -- what we call in the trade

t he 804.02(2)(e) notice, | just have a coupl e of

Brown & Jones Reporting, Inc.
414-224-9533




© 00 N o o A w N P

N NN N NN R R R R R R R R R R
gag A W N P O O 00 N O O pd~ W N -, O

121

>

gquestions for you.

Is there -- No. 1 says in the notice --
woul d you |i ke a copy?

Just what exhibit is it? | probably have it. |Is
it Exhibit 007

00, uh-huh. Got it there?

Yeah.

Just take a look at page 2. Go to No. 1. "The
manner, nmethod" -- this is No. 1 fromthe notice.

"The manner, nethod or procedure by
whi ch DNR assesses, evaluates, tests or determ nes
t he presence of navigable waters in connection
wth its permtting process.”

My question to you, is there anything at
the Kraus site regarding the i ssues addressed
t here, nethod, procedures, tests, et cetera, that
you have not testified to?

Have you testified to everything that
was done at the Kraus site to determ ne
navi gabi lity?
| can testify to what |'ve personally conduct ed.
Understood. Wiich is the way to do it.

And that's kind of vague for ne to try and
explain. | believe we touched on everything that

you' ve asked, but 1...
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Let me explain 804.05(2)(e). And your counsel can
hel p out here. This -- you've been identified as
t he person to speak on behal f of the DNR

So is there anything else that you're
aware of that the DNR has done on the Kraus site
to determ ne navigability?

QG her than the field work that | conducted and ny
pr of essi onal judgnent and, | believe, | would say
the -- the little bit confirmati on work that we

di scussed previously, that was the extent of the
DNR s work to investigate navi gabl e wat erways on
this site.

No. 2, "Any and all tests, evaluations, analyses,
studies or simlar evaluative techniques utilized
by the DNR or anyone on its behalf or by others on
the Kraus site intended to determ ne the existence
of navigable waters at any tine."

And that's the -- the answer that you
gave to one is the sane as to twd. |Is there
anything el se that you' re aware of?

Yeah, one and two are pretty nuch the sanme

di scussing all test evaluation, analysis or
manner, neans or nethods of how that was
conducted. | would say they're simlar in that

regard. And the answer to one is suffice to
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Q

No. 2.

No. 3 tal ks about the manual code process, which
you' ve testified to. And No. 4, the identity,
duties and responsibilities of those who
participated in the determ nation issues of
Novenber 4, 2011 manual code approval for the
Kraus site.

M5. KAVANAUGH: Again, | still object to
the rel evance of that. But, you know, if he
remenbers in terns of who --

MR. GLEISNER: You're the one who wants
to get out at 5:30, Edw na.

M5. KAVANAUGH And |I'm al so the one who

wants to make the right objections.

BY MR GLElI SNER:

Q

What |'m asking there, |I'mnot asking about -- |
just want to know the identity of other people.
Were there any ot her peopl e besides you who
participated in the manual code approval for the
Kraus site?

Who participated in the manual code approval ?
That's what it says, who participated in the
determ nation to i ssue the nmanual code approval
for the Kraus site.

There's a | ot of different responsi bl e people that
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were involved in issuing the manual code approval.
And | don't expect you to nane all of them --
Ckay.

-- just the principals. Wwo are the nmain people
who worked with you on that?

Typi cally what the water managenent speciali st
Wil dois elicit coments fromthe resource
managers. The resource nmanagers on this case --
tough. Tim Lazotte, Heidi Bunk, Craig Hel ker,
["Il throw out Bob Wakeman, and | w |l throw

out -- one | just totally drew a blank on as a
resource manager

Pet e Wods?

Pete Whod was -- | don't believe he really played
arole in giving expert opinion as to the inpacts
of the site as it relates to the manual code
approval .

Dd he do -- did he do work on the
procedure to devel op plans and those type of
things? | believe he did work in that capacity.

Exactly what he all did, you're going to
have to ask himthat question. | can't testify as
to what he all has conpleted. | want to make sure
| didn't forget anybody in that resource managers

that | just lifted off. Did |l say Sue Beyler?
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Sue Beyl er?

Sue Beyler would be the fishery biologist.
Now, let ne just ask you to take a | ook at
Exhibit 1-A.  And we're just about done.

W' ve al ready tal ked about what you did
in terms of the manual code. It states that you
may be called to testify about issues within your
know edge i ncl udi ng whet her the project net the
standards to i ssue a nmanual code approval, talked
about that.

DNR determ nation of the |ocation and
extent of navigable waters of the State and
adj acent to the DNR, fornmerly Kraus property.

Yes, I'd like to ask you about that.

Did you do anything to assess or
determ ne the navigability of |and adjacent to the
Kraus site other than the |l arge green circle on
Exhi bit 2?

On adj acent properties, | have not done any

navi gability determ nati ons other than the

i medi at e adj acent portions of the |arger wetland
conpl ex and the DNR | ot here in proper.

How about the access road?

Yes, that's included.

And so is that why, going back to Exhibit 2, you
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said that the access of the area to the east of
t he access road was navi gabl e waters?
I never stated to the east of the access road as
navi gabl e waters.
Let's get Exhibit 2 out. Got it?
I"mjust looking at -- is that -- is -- it's that
exhibit up there, isn't it? That's a bl ow up of
that? Too many here to | ook through.
W have to get these all in order before we run
off here. That's it.
East as it relates to the access road as it
relates to this portion or that portion?
Thank you for that. Let's take a |ook at the
| arge green area to the south of the -- what we
call the gravel road. You denom nated that as
navi gabl e wat er?
That is correct.
And that is not DNR property?
That is correct.
And you denom nated the area north, of course, as
navi gabl e water, and the blue streamis navigable
wat er .

Now, with regard to the Kraus's existing
home or with regard to anything to the west of the

access road or anything such as that, you did not
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do any work on attenpting to ascertain navi gabl e
waters in those areas, correct?
To the extent to the locations that | attenpted to
ascertain navigable water |ocations would be
i medi ately east of the access road as it adjoined
Reddel i en Road.
Uh- huh.
Adj acent to the east-west portion of the access
road as it transects the wetland --
The two green circles?
The two green circles indicated on Exhibit 2. And
the large portion of the DNR | ot that is adjacent
to North Lake where the | aunch and parki ng
structure woul d be | ocat ed.
Wul d you agree that the southern end of the |arge
green circle is at or near Becks Road?
| don't have any reference for where Becks Road is
on this.
Reddelien Road is bisecting it. Reddelien Road
runs to the west, as you can see denoted there on
the map. Then there's Becks Road, and it runs
east and then what is known as Lower Reddelien
Road begi ns.

Wiy |'"m asking that is there are a

nunmber of what appear to be wetl and areas south of
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Becks Road bel ow your finger there. You didn't do
any work there?
| did not do any work there.
Ckay.

MR GLEI SNER: Okay. | am done, except
I want to now gather up all of the, exhibits so we
don't have a problem and give themto our
friendly court reporter.

(Discussion held off the record.)

EXAM NATI ON

BY MR GALLO

Q Andy, | want to ask you just a few background --

A Sur e.

Q -- questions. Can you state for the record your
date of birth?

A 9/ 11/ 82.

Q And can you describe briefly your professional
education? | don't nean kindergarten or
el ementary school, but coll ege.

A | have a bachelor's degrees fromthe University of
Stevens Point with a major in water shed
managenent hydrol ogy and also a soils and
chem stry background m nor.

Q Ckay. And your enploynent history, did you start

work at -- with the DNR out of coll ege?

Brown & Jones Reporting, Inc.
414-224-9533




© 00 N o o A w N P

N NN N NN R R R R R R R R R R
gag A W N P O O 00 N O O pd~ W N -, O

129

> QO » O >

> O >» O

o >» O > Q

Q >

Yep, very cl ose.

How | ong have you worked for the DNR?

Since the spring of 2006.

And have you received any fornmal training on
assessing navigability?

Can you explain "formal training"? The process
how | was trained?

Yes.

That's what you'd like to know?

That's fine.

Wul d be assigned a nentor, typically for the
first six nonths to learn the program |earn the
rules, learn the statute, learn the field

i nvestigation techniques that are required for a
certain jurisdiction for projects.

And the nentor would go into the field with you,
or you would go into the field with --

That's correct.

-- he or she? W was your nentor?

Geri Rader macher.

' mgoing to ask you sone questions that -- just
to confirmsone of your answers earlier.

Uh- huh.

When you -- when Bill was asking questions with

regard to surveying, you comrented on the parking
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| ot area.

And what I'minterested in is then from
the parking |l ot area back up the hill on the
access road -- are you famliar wth surveying

that was perforned by the DNR or contractors with
t he DNR?

| am aware that surveying was conducted or

conpl eted to devel op the plans associated with the
manual code process.

And al so for the design?

| use those interchangeably, one and the sane.

Desi gn, construction, review

Ckay. | have a series of exhibits.
MR GALLO Maybe I'IIl just give you
each a package. |1'mjust going to ask questions

regardi ng these exhibits to enter theminto the
process.

M5. KAVANAUGH: And these all have to
deal with navigability?

MR GALLO Yeah.

BY MR GALLO

Q

I have sone questions regardi ng the establishnent
of ordinary high water mark at the site and sone
emails. And we can nunber this 104.

(Exhibit No. 104 was narked.)
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BY MR GALLO

Q Andy, can you take a mnute and review the enai
and the attached drawing? And this is a series of
emails, but nore inportantly, it ends with Jim
Morrissey sending an email to Dale Pfeiffle at
Arny Corps, and you were copied onit. Are you

famliar with this email ?

A | see | was copied on this email. | can't say I'm

famliar with it. | have it in ny record. Let ne
reviewit alittle bit nore here.

Q It refers to a question that Dale at the Corps
asked with regard to various ordinary high water
mar k det erm nati ons.

And is it your understanding that this
is the -- kind of the definitive answer fromthe
departnent fromJim Mrrissey that the ordinary

hi gh water mark at this |ocation is 897.767

A | believe 897.76 is the elevation that we were

utilizing as the ordinary high water mark for

pur poses of this application for this project.
Q Andy, I'mgoing to refer to RRNA Exhibit No. 1.

And are you -- the question is: Are you the

primary author of this nmenp?

A So you' re asking ne about Reddelien Road, the neno

for --
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This woul d be --
-- Exhibit 172
-- the manual code neno.
MR, GLEI SNER:  Your manual code
approval .
MS. KAVANAUGH: Onh, approval.
THE W TNESS: Yeah, | amthe author of

t hat manual code approval

BY MR GALLO

Q
A

Did you work with other people in the departnent?
The devel opnent of this nmeno was a conpil ation of
all of the comments that | had received in review
of this project and the standards. So there was
additional input fromadditional parties, also
basi c things such as grammar. But basically the
start, the devel opnent of -- of nyself.
As to the technical information that was submtted
to you in evaluating the site and for the manual
code approval, it's ny understandi ng that other
peopl e may have provi ded sone of the technical
i nformati on.

But the question | have for youis: Dd
you work through that technical information, and
do you have a good understandi ng of -- reasonably

good understanding of that information to then
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conpl ete an approval of this nature?

| believe | have technical know edge of the site
to have been able to develop this docunent, yes.
Ckay. These are just foundational questions.

Uh- huh.

Andy, when you review all sorts of wetland or --
not necessarily wetl ands, but waterway permts,
I'"mgoing to use the term broadly "Chapter 30" --
Uh- huh.

-- type permts, you nentioned that you often
revi ew plans and drawi ngs and engi neering

dr awi ngs.

And so over the past five years, do you
feel that you had a fair anount of experience
doing that, and you do understand those draw ngs
sufficient to nake the analysis for permt
appl i cations, approval of permt applications as
wel | as nmanual code approval s?

Yes.

Ckay. So then when you were reviewing this
project for the manual code approval, you revi ewed
probably several Kapur drawings. |Is that a fair
st at enent ?

There was a nmultiple plan sheet submtted with

this -- or with this approval process.
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Q

o >» O >

I"'mfamliar with, you know, various versions of
t he Kapur drawings. And | have a set here today.
I"'mnot sure if -- I'"d |like you to take a | ook at
this. These were dated -- these were design
drawi ngs that are dated February ' 08.

And we'll mark this set of draw ngs as
105. Do you want to step down here and | ook at
those? O | can hand themto you. Are you
famliar with this set?
Yeah. Again, the date of 2/15/2008, | don't know
how that correlates with the final approval, but,
yeah, this is a -- vaguely famliar set of plans
that |I've seen.
Ckay. And do you think it fairly, within a
reasonabl e degree of accuracy, reflects conditions
during the design of the access road and the
parking ot on this project?
| guess can you kind of restate that?
Yeah.
| don't understand how you're...
["mjust trying to establish how this set of
drawi ngs was a set that, in the progression of the
final design, was prepared by Kapur and accurately
represents the conditions at the tinme of the

drawi ngs that -- the date on the draw ngs.
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A | could state that this would be a simlar set of
pl ans that was used throughout the process. But,
agai n, what stage this is at, whether it was
begi nning or end -- you know, it's a 2/15/2008.
And | don't know what part of the review or
revision process this is -- this is at.

Q That's fine. That's fair. And to prepare this
set of drawings, are you famliar with the fact
t hat Kapur woul d have to do sone surveying to
docunent existing conditions?

A On this plan sheet? | would assune there would
have been sone degree of survey work that woul d
have been conpleted to produce this.

Q If you don't mnd taking the tinme, can you just

flip through this plan of drawings, and let's talk

about thema little bit. This, | think -- is
this -- I"'mpointing to -- maybe we shoul d use
t hese -- those col ors.

MR, GLEI SNER:  Sure.
THE WTNESS: We're on sheet C100-2.
And I'Il just say revision date of 7/10/08.
BY MR GALLO
Q That's good. It's alittle bit newer. And can
you take this blue -- and then we'll point to this

area and circle it. And can you identify that as
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the start of the project?

MS. KAVANAUGH: Just to clarify for ne.
You said it was 105, it was February 2008. So
it's multiple sheets in Exhibit 105, is that
correct?

MR GALLO  Yes.

M5. KAVANAUGH  And then they may have
di fferent dates on thenf?

MR GALLO Let's identify all the
sheets. They're going to have -- they don't have

sequenti al nunbers.

BY MR GALLO

Q
A

Q

They junp around, don't they?
Yeah.
So we'll refer to each drawi ng --
MS. KAVANAUGH: Yeah, as you | ook at

t hem That's fi ne.

BY MR GALLO

Q
A

Is this --

The blue location circled on sheet C100-2,

revi sion date 7/10/ 2008, is the approxi mate
intersection of the Reddelien Road and proposed
DNR access to the launch | ocati on.

Ckay. Thank you. Can you just initial that?

(Wtness conplies.)
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And I"mgoing to junp ahead here, Andy --
Ckay.
-- inthe interest of time. Bill had you mark
wet | and areas and the stream And we're going to
do these on these drawi ngs so we have a general --
Sur e.
-- location. Wat |I'mnost interested in, this is
fairly high. And | think this is the turn that
goes between the wetland areas. Is that a fair
st at enent ?
That station approxi mtely, 1950, would be the
di rection headi ng east.
And you mght -- | think you stated at around
these -- these stations, 1960 -- 19 plus 67.27 was
essentially the transition fromthe higher
el evations through the wetlands? |Is that --

M5. KAVANAUGH | don't understand what
you' re aski ng.

THE WTNESS: A very generalistic view
woul d say that you have a transitional area
bet ween ri dges, upland areas and approachi ng

wetl and corridor at station 1950.

BY MR GALLO

Q

Ckay. Thank you very nmuch. 1'mgoing to junp

around a little bit. | want to refer to
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Exhibit RRNA 4. It's sub-Exhibit J. And I'm
going to hand that to you --

Ckay.

-- Andy. Can you explain for ne what is being
di scussed in that? And you can refer to --

"Il read directly. This is an email from Pete
Wod to JimMNelly, JimR tchie, Lynette Check
and Jim Morrissey with an attachnent.

And the email from Pete states that it's
a general depiction of the flow path fromthe
proposed parking | ot area -- the existing
depression of the proposed parking | ot area.

Bl ue shaded area drains west to the
wet | and conplex at elevation 898.7. The southern
portion of the wetland conplex drains north
t hrough the culvert at elevation 897.6. The
portion -- or the northern portion of the wetl and
conpl ex then drains to the | ake through the outl et
channel at el evation 897.5.

Ckay. And then this email -- and this exhibit is
referring to the drawi ng attached. And do you
know whet her or not that exhibit was then prepared
by Pete Wod?

| can only estimate that this was the one that was

devel oped by Pete Wod. | believe he devel oped
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sonething very simlar to this, if this is the one
he devel oped.

MS. KAVANAUGH. And you can ask --

MR GALLO W'Ill ask Pete tonorrow.

THE W TNESS: Yeah

BY MR GALLO

Q But on this attached exhibit, you can see these --
there's elevations and kind of a flow area that
describes the circuitous flow to the |ake?

A Very generalistic flow path, yes. It would flow
to the southwest and then curving back around to
the north and then eventually fl ow ng east.

Q Ckay. |I'mgoing to ask you to correl ate those
el evations to these drawings. And we'll kind of
flip through here.

There's a culvert right here that goes
under this access road. And we're trying to
find -- | think this may be it. |I'mpointing to
an eight-inch PVC, cross-culvert...

A | can't -- | can't -- | can't positively identify

what cul vert he is pointing to wwth this |ocation.

This may be one of the proposed culverts. It nmay
be an existing culvert. | don't know.
It says "existing culvert.” So | don't

believe this is this cross-cul vert here, because
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this would be a proposed cul vert, so.

Ckay. | think that's fair.

| don't know if the existing culverts are depicted
on these plan sets. Yeah, there's no indication
exactly what the -- what the existing culvert is

on that set.

Ckay. | think that's a question | can ask Pete --
Yeah, yeah.
That's fine. On this particular plan sheet -- and

let's get the nunber. It's Cl01-2. Could you
draw for ne in orange the |ocation of the ditch
that you were referring to earlier? This is the
di tch?

M5. KAVANAUGH O the what?

THE WTNESS: |1'Ill draw the | ocation of
a water course that was identified on the northern
portion of the parking | ot.

MS. KAVANAUGH. The approxi mate
| ocati on.

THE W TNESS: The approxi mate | ocati on.

BY MR GALLO

Q

And the question | have here is: Are there any
el evations on this drawing for the bottom of that
di tch?

On this drawing? | don't see any.
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>

Are you aware of any el evations that were taken at
the -- on that ditch along the bottonf

| believe, to the best of ny know edge, there was
survey work done to identify the el evations

t hroughout that ditch |ine.

Do you know who m ght have done that?

Kapur & Associ at es.

And can we, on this sane drawi ng, Cl101-2, can you
mark in green the area of transition fromthe

exi sting road onto the easenent that was referred
to -- this is on the Hanson property -- or at

the -- at the west end of the Hanson property?
Can you just explain a little bit better in detail
what transition part --

Sur e.

-- location you want nme to mark?

The way | read this drawing, it's -- the access
road is being constructed on an existing driveway.
And then at this point where it goes onto the
Hanson property, it needs to nove onto the actual
access easenent which is, | think, depicted by the
lines on this drawing. So what |I'm asking you to
point out is and identify is the point of
transition.

M5. KAVANAUGH  Transition fronf
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BY MR GALLO

Q
A

o >» O >

Q >

O the point of traverse fromthe roadway into --
"Il identify the location of construction of new
access road off of the existing alignnent.

Excel lent. And then the question that | --

foll owup question is: Wuat -- is this roadway
then, when it transitions off of the existing
roadway, in wetland?

Can you explain that again real quick?

Ckay.

| can't --

You had identified an area to the west -- | have
to get ny directions --

Yep.

-- that is wetland. And |I'm asking whether this
iIs atransition into the wetland. And | think
that this shading is, in essence, the wetl and

fl ow?

To the best of ny know edge, the shadi ng on sheet
C101-2, revision date 2/15/2008, does depict the
| ocation of wetland inpact by the shadi ng, dashed
ar ea.

Ckay. |I'mgoing to junp around a little bit here.
I"mgoing to Exhibit North Lake Managenent
District 100. And I'mgoing to hand that to you,
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Andy. And | want to ask you to | ook at the
exhi bi t.

And what | want to point out to you --
let me see. If you can -- if you can see, there's
maybe a bl ue here and sone blue within this area.
And | think that that's water. Wuld you agree
that that's water?

I would agree that that woul d be water picked up
in this photo.

Ckay. And could you identify -- and | think you
have, but if you don't mnd drawing the ditch --
the ditch line --

"Il identify the approximate ditch | ocation.
Maybe you should do it in red. There's a |lot of
green on it. So you're going to mark that in red.

MR, GLEISNER Go off the record.

(Exhibit Nos. 105 and 100-A were

mar ked. )

BY MR GALLO

Q

So we are on Exhibit 100-A. And you narked the
approxi mate | ocation of the stream unnamed
tributary and initialled it. And then can you
also identify in green the wetland that's to the
west ?

(Wtness conplies.)
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Q And | want to confirmthis. | think you stated
earlier, and I want to confirm your opinion is
that that's the stream and the wetland to the

west of that is navigable?

A Correct.

Q Andy, in RRNA Exhibit 1, | think -- let ne nake
sure of the -- | think it's Exhibit 4, the
interrogatories. There's sone discussion
regarding stream history. And you were asking --

M5. KAVANAUGH |'m sorry, what exhibit
are we on?

MR GALLO I'msorry. W're on
Exhi bit RRNA 4.

M5. KAVANAUGH  RRNA 4, okay.

BY MR GALLO

Q And there's an Exhibit I. Exhibit I. 1"l let
you |l ook at this. And you're corresponding with
Lois Sinon. Can you explain what Lois's job
description or duties or why you were going to

Lois for informati on?

A Lois Sinpbn assists water nanagenent specialists

with historic waterway review and has the ability
to access and is very good at interpreting ol der
governnent surveys to -- that nmay or may not have

presence of navi gabl e waterways as they transect
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t hr oughout W sconsi n.
So if I can just clarify this. You were going to
Lois to better understand what the history, stream
hi story was of the unnanmed tributary in the
wetl ands in this area?
I was -- | asked Lois for assistance to | ook at
the ol d governnent surveys and to indicate to ne
whet her or not there were any waterways identified
in those surveys for the close proximty of the
North Lake boat | aunch and access road.
Ckay. Thank you. 1'mgoing to hand you sone
phot ogr aphs.

MR GALLO And, Edwina, | wll provide
an affidavit of how those -- these photographs

wer e obt ai ned.

BY MR GALLO

Q

And let's mark those -- this first photograph as
an Exhibit 106. And we'll do the second
phot ograph as Exhi bit 107. Can you take a m nute
and just | ook at those?
Sur e.

MR GALLO 106 is titled Wnter 1968,
and 107 is "Predevel opnent 1937."

BY MR GALLO

Q

Andy, | believe that the 1968 aerial photograph
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shows the Reddelien Road area and the DNR proposed
Ssite as developed at this stage. There are
cottages or houses along the lake. |Is that your

i nterpretation?

My interpretation of this air photo is that -- |
can identify Reddelien Road and houses that

were -- having been constructed between Reddelien
Road and North Lake.

And | can also identify a -- what
appears to be the sane access road the departnent
IS proposing to construct as the access to the
boat | aunch that transects north and then heads
east to the current DNR-|I oaned access | ocati on.
Ckay. And this photo is a photo wth snow cover
on it and -- what appears to be snow cover, and
the | ake appears to be frozen, is that fair?
| don't necessarily state that there would be snow
cover. | would state that it -- you can identify
water. And fromthis photo, it could appear that
is ice covered, especially on the | ake and on two
| ocations and the, quote/unquote, wetland areas to
t he west of Reddelien Road.

Ckay. Thank you. You had nentioned the wetl and
areas. Could you identify those areas with this

green on that nmap? It would be --
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O

| can give sone crude approximtions --

Yes, exactly --

-- as to what the area is --

-- sure.

-- as they're located west of the Reddelien Road
nei ghbor hood. Again, very general.

Do you have an opinion as to whether or not the
tributary, the unnaned tributary can be identified
in that draw ng?

| believe the | abel that says "frozen ditch |ine"
could be an indication of the |ocation of that
ditch or a ditch at that tine.

Thank you. Can you mark that in red? And I|'l|
let you initial that as well.

(Wtness conplies.)

And then if you could | ook at the 1937 map and

gi ve nme your thoughts on what you see there.

M5. KAVANAUGH  The photo you nean?

MR GALLO I'msorry, the photo.

THE WTNESS: | would say in the 1937
air photo, there is a |l ack of devel opnent al ong
the western side of North Lake. The access road
has not been constructed in its current |ocation.
There is no indicators of open water or water

present at the surface.
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There is a -- I'll call it vegetation
line that could be in the sane approxi mate
| ocation as the frozen ditch line that had been

identified in the 1968 air photo.

BY MR GALLO

Q

Ckay. Thank you. I1'mgoing to nove back to the
manual code nenoranda. And this -- in this
menoranda on page -- |I'msorry, do you have a
copy?

M5. KAVANAUGH: Wiat exhibit?
THE WTNESS: This is the manual code.
M5. KAVANAUGH: Wiat exhibit is it?
MR GALLO 1.
THE WTNESS: Do we have these two

| abel ed as exhi bits?

(Exhibit Nos. 106 and 107 were marked.)

BY MR GALLO

Q

Andy, wth regard to this manual code eval uati on,
did the ordinary high water mark -- was that a
consi deration on any of the navigable

det erm nati ons?

Are you asking was an ordinary high water mark
determ nation identified for the additional

navi gabl e waterways on the site aside fromthe one

identified at North Lake?
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No. I'msorry. |'lIl wthdraw the question and
restate it.

Is it your opinion, and is it your
under standi ng, that any |and that's below the
ordinary high water mark that's connected to the
| ake, part of the | ake yet?
Can you expand on that in context?
Sure. Thank you. |'mhappy to do that. [|I'm
going to refer to RRNA Exhibit 4, and |I' m | ooki ng
at Exhibit J and the map attached. | think this
woul d be a good exanple. Here's the invert of the
outlet of the |lake. Can you read that elevation?
897. 5.
Ckay. And earlier we agreed that the ordinary
hi gh water mark for purposes of this project was
897.76, is that correct?
That is correctly identified on this plan.
Ckay. So as to that |ocation, that would be bel ow
the ordinary high water mark and consi dered to be
part of the public trust?
I would consider the swal e as a navi gabl e wat er way
subject to the public trust.
Yes. kay. And at that |ocation, you would agree
that it's lower than the ordinary high water mark?

It's not --
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A At the invert outlet to the | ake --

Q Yeah.

A -- it is lower than the ordinary high water mark

to North Lake.

Q Ckay. Thank you. Are you famliar wth -- |’

m

going to mark these as exhibits. They're | arge.

108. This is a letter comment from nyself dat
Decenber 10, 2008 to Jim Ritchie.
MS. KAVANAUGH: And is that -- okay,
got it.
MR, GALLO  Yeah.
BY MR GALLO
Q " mjust asking the question, are you famli ar
Wi th this comment ?
M5. KAVANAUGH: And what exhibit is
this?

BY MR GALLO

ed

Q And generally famliar, not specifically. There's

a lot of information. And we're talking --

MS. KAVANAUGH: VWhat exhibit is this?

MR. GALLO North Lake Managemnent
District 108.

MS. KAVANAUGH: 108.

MR, GALLO And it's dated Decenber

to JimRitchie.

10
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MR GLEI SNER:  Cct ober 12.

MR GALLO There's two of them W'l
get to the second one.

M5. KAVANAUGH You're at the second
one. You're at the Decenber 10, right?

THE WTNESS: |I'mfamliar with it as
this is a letter addressed to JimRitchie
regardi ng the environnent assessnent for the

publ i c access.

BY MR GALLO

Q

Did you | ook at this when you were preparing the
manual code approval ?

Are you referring to the letter or the

envi ronnment al assessnent ?

The letter and the comments that are attached.
|"m-- predomi nantly deals with the environnental
assessnent, but it al so addresses a coupl e ot her
issues within the letter. Do you want to take a
m nute --

| nmean, | can't say that | addressed specifically
every itemin this letter in the manual code
approval. |Is there an additional -- specific
point you' d like ne to draw attention to?

First of all, are you aware of this?

I"maware it exists, yeah.
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Q Ckay. And it is inthe file that constitutes the
file that you reviewed with regard to the manua
code approval ?

A | believe if I would have been CC d on this or if
Jimwoul d have been directed to provide a copy to
me, then I would have it in nmy files. It |ooks --
|'ve seen a lot of things fromyou over the course
of these projects, Jim so |I'massumng | have
this in the file.

| don't want to assunme that. | would
err on the side that | would have this included in
my files that we reviewed in preparation of the
manual code.

Q Ckay. That's all | wanted to do on this one.
Let's go on. | appreciate your response. | want
to now direct you to the other one.

A Ckay.

Q And this is probably nore relevant in terns of the
manual code approval, because it was closer in
time. This is Exhibit 109. It's dated --

MR GLEI SNER:  Cct ober ?

BY MR GALLO

Q Cct ober 12, 2010. And it's addressed to Andy and
JimRichard -- JimR tchie?

A JimRitchie.
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Ritchie, "'msorry. So take a mnute to | ook at
it. And this was North Lake Managenent District's
comment just before -- you know, as part of the
comment period just before you produced to them
t he manual code approval. And so are you nore
famliar with this docunent?
Yeah. [If | have specifically received this one?
| believe | would have reviewed it and its
contents throughout the manual code revi ew
pr ocess.
Ckay. Thank you. Just give ne a minute. | think
we're pretty close to bei ng done.

MR GALLO Can we go off the record for
a mnute.

(A brief recess is taken.)

MR GALLO Let's go back on the record.

BY MR GALLO

Q

And I'"'mgoing to RRNA Exhibit 4, and 1'll hand
this to you.
Ckay.
There's a diagramin this exhibit, Andy, we're
trying to understand better.
Ckay.
Ch, it's G thank you. This is Exhibit G
MR. HARBECK: O Exhibit 4.
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BY MR GALLO

Q
A

Q

Andy, are you famliar with that exhibit?

Yes, | am

Can you explain to us what that exhibit is all
about ?

Sure. This was a summary of notes that | had
taken in the course of reaffirmng ny navigability
determ nation of the swale along the northern
portion of the property.

Can you wal k us through this?

Sure. Basically, there are a few points
identified as stars of where | took particul ar
measurenents or identified particular
characteristics that | thought were inportant.

If you don't mnd, let's go over them one by one.
Flag No. 1.

Sure. Flag No. 1 at the tine of this site visit
of 9/22/ 2010 was the point of main overflow, flow
entering North Lake fromthe swale. So the flow
direction of water was fromthe swale into North
Lake.

And you also -- | don't nean to interrupt you, but
can you also identify the wdth and the depth of

t he water?

That woul d be correct. At that point, it was a --

Brown & Jones Reporting, Inc.
414-224-9533




© 00 N o o A w N P

N NN N NN R R R R R R R R R R
gag A W N P O O 00 N O O pd~ W N -, O

155

>

again, it was an overland flow. It wasn't a very
wel | -defined bed or bank. The majority of the
channel was -- I'll call it closed off due to, in
my professional opinion, of ice heave and wi nd and
wave action accunul ating sedi nent in that channel
fromthe | ake.

Again, the water depth |ocated at the
smal | overland | ocati ons were approximately 1 1/2
i nches deep at a depth -- or at a wwdth of 1.4.
Is that inches or feet?
That would be 1.4 feet wwdth and 1.5 i nches deep.
Ckay. And this is what | would characterize as
ki nd of fanned -- fanned outflow? It's not a
defined bed. And this is right on the shore --
Correct. If you look at the circle that |
identified as the high point between these two
small flow paths, it was a -- again, a conposition
of brush and curvaceous vegetation that really
i npeded a channelized flow and just correlated to
small little -- two snmall overl and paths across
t hat area of deposition
Let's go to flag No. 2.
Flag No. 2 was -- | ooked to be an identification
of where the nmain flow enters that northern

channel. That really is kind of overland. |
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refer to it on here as a channel, but it's a
very -- again, overland type situation. But that
is probably the origin of where that, again,
channel i zes toward the | ake.

It looks to ne like | identified a map

of vegetation at that |ocation with no exposed

sedinent with a -- again, a wwdth of this area 14
feet -- I"'msorry, four feet wwde and 2 1/2 inches
of water, and sone other species | identified at

t hat | ocation.
I want to ask you a question. Wen | read further
down flags four and five, it says, "No discernible
flowwth six inches of water depth.” And that's
on flag four. And on flag five, it says, "N ne
i nches water depth. No discernible flow"

When you say "discernible,” are you
characterizing the flow regi ne?
" m characterizing you cannot discern which
direction and a velocity.
Ckay.
And 1'Il reference that to the point of this
accunul ation of material at the nouth of the
outlet was at an elevation where it was just at
the point of water barely making its way over

there flowing into the | ake.
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So in ny estimation, it was very near
the end of even being able to discharge into the
| ake. And so that's why you see that |ack of
di scerni ble flow

Q Yet, this area, this unnamed tributary, you've
said nunerous tinmes today that this is navigable
wat er way, though?

A That woul d be correct.

Q And at this date, Cctober 22, 2010, these are just
the conditions that you noted?

A That's correct.

Q Ckay.

M5. KAVANAUGH:  Sept enber 22.

MR GALLO I'msorry. | think I said
Cct ober. Sept enber.

MR GLEI SNER.  Uh- huh, you did.

BY MR GALLO

Q Wthin the sane RRNA nunber or exhibit, |I'm going
to go nowto Exhibit B. This is RRNA 4.

MR GLEI SNER: Yes, correct.

BY MR GALLO

Q Exhibit B. Andy, that's a map or draw ng that
has -- | think it's red and blue stars on it wth
nunbers, circles. And those -- you testified

earlier, those were photo identification points.
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>

But I want to ask you about the nmap
itself. There are contour lines and el evations.
Can you tell us who generated that nap?

Again, I'll refer back to that. It was a spot

el evati on devel oped by Kapur & Associates. And
t he nunbers identifying site photographs was

| abel ed and depi cted by ne.

Ckay. Thank you. Can | have that exhibit?

Yes, you may.

Thanks. Wthin the sane RRNA 4 exhibit, |I'm

| ooking at Exhibit A If you want to take a
mnute to | ook at that.

Ckay.

Andy, can you descri be what that docunent is and
its purpose?

This was a nenp to the file that | produced which
took into account the sunmary devel oped by the
resource nmanagers during our site visits to

i nvestigate the two potential boat |aunches on the
| ake.

Ckay. So it's, in essence, a summary of your
notes from docunents or nenos that were prepared
by ot her specialists?

And firsthand di scussions.

Yes, okay. Thank you. And one |ast question on
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t hat docunent. You used that docunent then in
support of your manual code approval ?
That woul d be correct.
Thank you.

MR GLEISNER | have a few foll ow up
gquestions. It won't take very |ong.

MR, GALLO One nore question.

MR GLEI SNER:  Sorry.

BY MR GALLO

Q

>

Andy, you nentioned there were el evations shot in
t he unnaned tributary by Kapur. W' ve never seen
those. Do you have copi es of those, or are you
awar e of those?

| believe those spot elevations that | referred to

woul d be all inclusive on Exhibit B of --

No. 47?

No. 4.

All right. The question is: Those -- those

el evations don't go in the ditch thensel ves? They

go up to the ditch, but as |I interpret them
there's no elevations, like, at the invert of the
ditch?

There are the | ow point invert elevations at the
ditch as identified in this map. And, | believe,

to the best of ny know edge, the |owest invert
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that's indicated on this exhibit is also indicated
in that drainage fl ow path that was devel oped by
Pet e Wod.

Can | see that for a mnute? Thank you.

MR GALLO Do you have -- this was
supplied by the departnent as a response to
interrogatories. Do you have a better copy of
this that we can read? | nean, it's -- the actual
el evations are so small.

M5. KAVANAUGH Can you blow it up on a
copi er?

MR GALLO Could we?

M5. KAVANAUGH Coul dn't you do that now
if you want to ask questions about it now?

Coul dn't you expand it on a copier?

MR, GALLO | don't need to ask

gquestions about it now, but I do need to be able

to read the el evati ons.

BY MR GALLO

Q

And this is what you were referring to, right?
The ditch itself and there's contours and sone

el evations in the ditch?

Yeah. Again, to the best of ny know edge, there
is -- there are spot elevations within this ditch

and, particularly, at the outlet of the water

Brown & Jones Reporting, Inc.
414-224-9533




© 00 N o o A w N P

N NN N NN R R R R R R R R R R
gag A W N P O O 00 N O O pd~ W N -, O

161

course to the | ake.
MR, GALLO Edw na, can the departnent

ask Kapur for a better copy of that or |arger

copy?
M5. KAVANAUGH | guess we can.
THE WTNESS: It would be in ny files.
MS. KAVANAUGH: | nean, we probably have
a bi g one.

THE WTNESS: Yeah, | do. So | can --
MR, GALLO Then we can nake
arrangenents to maybe pick it up at Andy's office?
THE WTNESS: | nean, | don't have a
plotter, so | couldn't copy it that big.
MR, GALLO Can you send it to ne
el ectronically?
(Discussion held off the record.)
MR GALLO  Ckay.
BY MR GALLO
Q One nore question, Andy. Sorry. Wat rel evance
woul d those elevations within the end tributary
have with regard to navigability?
M5. KAVANAUGH O what ?
BY MR GALLO
Q Your determ nation of the navigability.

M5. KAVANAUGH: O the creek or the --
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MR. GALLO The unnaned tributary,
correct.

THE W TNESS: Those el evations weren't
used for ne to define the navigability of that

wat er way .

BY MR GALLO

Q
A

They were not ?
They were not. They were used to support ny
pr of essi onal judgnent of how the navigability
bet ween the | ake and the other additional water
courses on the site, the wetlands and swal e
interacted and as they existed in their current
condi tion.
And the foll ow ng question would be then: D d you
use that drawi ng and those el evations in your
eval uation for the nmanual permt -- or manual code
approval ?
The spot el evations were not devel oped prior to
manual code approval. So ny professional judgnment
of the navi gabl e waterways on site were confirned,
reaffirmed by the spot elevation use of that -- in
t hat docunent.
Thank you.

MR GLEI SNER: Edwi na, what | want to do

here is | want to nake sure | understood him
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correctly that -- there were a nunber of docunents
t hat you produced in the |ast couple of days.

just want to make sure he's not relying on

anyt hi ng.
EXAM NATI ON
BY MR GLEI SNER:
Q I'"mgoing to show you, first of all, what has been

mar ked as Exhibit 1-C.
MR GLEI SNER: There's your copy,
Edw na.

BY MR GLEI SNER:

Q There's yours.

MR. GLEI SNER. Madane Reporter, there's
yours.

BY MR GLEI SNER:

Q Just take a quick glance there. 1|s there any
material in there that you relied on or used in
connection with the Kraus site?

A You' d like ne to review this entire docunent?

Q I nmean, | don't think there is, actually, is what
|"msaying. But | want to nake sure there is
not hi ng. Your counsel produced these things in
the last couple days, and I'd |ike to avoid having
to cone back.

A | guess | can't answer what's in this docunent and
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how it relates to ny know edge of navi gabl e
wat er ways and how t hat woul d have reflected in ny
deci sion on the nmanual code.

M5. KAVANAUGH We'll say, Bill, that
they' re training docunents.

MR, GLEI SNER  Ckay.

M5. KAVANAUGH: | pulled themoff -- you
know, they were put together, you know, all the
trai ning docunents that we had for navigability.

BY MR GLElI SNER:

Q The reason that 1'm going to ask, though, these
ot her questions is because these appear to be
trai ni ng docunents.

This one is marked as Exhibit 1-D. That
seens to have a great deal of information about
how you go about navigability. And | want to know
if there's anything in there that you used in
doi ng the navigability, any of the standards,
ot her things that you used in doing the
navi gabi ity assessnent at Kraus.

M5. KAVANAUGH: So just to clarify,
you' re aski ng whet her he used these docunents or
whet her he used any of the particul ar
t echni ques - -

MR, GLEI SNER: Concept s.
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M5. KAVANAUGH: -- or concepts --

MR. GLEI SNER. Exactly.

MS. KAVANAUGH: Ckay.

THE WTNESS: |I'mstill struggling with

t he question that you're asking ne.

BY MR GLElI SNER:

Q

Is there anything in there that you used either
directly or the concepts that are enbodi ed there?
Very generally, all these concepts are what [|'ve
been trained to do as a water managenent
specialist. These are very generalistic training
docunents that -- | nean, the answer is yes, would
-- | have used these concepts in ny deci sion,
determ nation, review and approval of the nanual
code.

Let me do it this way. | would like to be able to
| ook at the docunents that Edw na has produced and
be able to say that these are the standards that
you used and the concepts and the net hodol ogi es
that you used. | just want to be sure that that's
an accurate statenent.

l"msorry. Repeat that just one nore tine.

Sure. | want to know that -- let's do it this
way. Best practices. | want to know that you

adhere to the practices that are outlined here in
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doi ng your navigability test.

M5. KAVANAUGH If you could clarify --
| guess by "adhere," are you tal king about whet her
he goes through and applies every one of the tests
or things to | ook at, or whether those things
i nform his general know edge --

MR, GLEISNER To the extent they're
rel evant --

MS. KAVANAUGH:  Yes.

MR GLEISNER -- to what he's doing on
the Kraus site.

THE WTNESS:. To the extent that they're
relevant, | utilize the information contained

w thin these training docunents --

BY MR GLElI SNER:

Q
A

Q

Ckay. Geat.

-- to nmake permt deci sions.

Take a | ook at 1-E then. Sanme question. | nean,

we don't have to go through all of those at all.
| just want to nmake sure -- are you

prepared to say that you woul d have used those

standards and i nforned your training and your --

i nformed your skill set that you used to nake

navi gati on assessnents?

|"m prepared to say w thout know ng these
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docunents, that | utilized all ny know edge and
training as a WVM5, which, | believe, would adhere
closely to what's within these.

But wi thout know ng exactly what is in
these, wthout reading them |I'mnot going to
state any specifics that, yes, they do. But in a
generalistic view, these do or will sunmarize ny
review and procedure as in regards to the review
and approval of the nmanual code.

MR GLEISNER: Edwina, | think it's
appropriate to ask counsel at this point, would
you stipulate that these are the training manual s,
training materials that are used to educate people
who are going to do navigability tests?

M5. KAVANAUGH | woul d stipul ate that
these are docunents that when | asked Liesa about,
you know, "Is there anything el se on
navi gabi lity?" a water nmanagenent specialist had
conpi |l ed these, you know, so that we had an
el ectronic copy of things that we used,
Power Poi nts and things used in training peopl e,
you know.

MR. GLEI SNER: Thank you. That's good.

BY MR GLElI SNER:

Ckay. Then --
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MS. KAVANAUGH: Wet her they were each

done -- you know, whether Andy woul d have sat

t hrough each one of these, | don't think we can

say. | don't even think they had dates on them
MR. GLEI SNER: | understand. | just

want to get sone rel evance here or sone
under st andi ng of what they are since you produced
themto ne.

BY MR GLElI SNER:

Q Ckay. 1-F, sane thing.

MR GLEISNER O nmaybe |I should say to
you, Edw na, sane stipul ation?

M5. KAVANAUGH  They woul d be the things
that were told -- that | was given that are the
conpi l ati on of training docunents on navigability.

BY MR GLElI SNER:
Q Ckay. Then | want to get two reports out of the
way, if I may, and then I'l|l be done.

MS. KAVANAUGH: Ckay.

BY MR GLElI SNER:
Q Exhibit 5 --
MS. KAVANAUGH: Ckay.
BY MR GLElI SNER:
Q -- is called the Kapur report.

M5. KAVANAUGH  Ckay.
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BY MR GLElI SNER:

Q
A

>

Have you seen that before?

I would say | have know edge of this report, but
its contents are -- | would -- | would not be able
to speak professionally about the contents of this
as there is a lot of nodeling and ot her associ ated
el enments of this.

Not highly relevant to your job --

Correct.

-- as a navigability specialist? And, finally,
Exhibit 7, copy of the Gestra report. You
testified earlier you didn't know what that was.
Have you seen it, refresh your recoll ection?

I have seen this and probably reviewed its
contents. But as far as in-depth anal ysis of
this, no, I did not do an in-depth anal ysis of
this report.

And you didn't use it -- |I'mjust asking for

conpl eteness. You didn't use it in terns of its
soil borings or in terns of its assessnent of what
woul d happen when you put this | arge anount of
asphalt in there? This was not relevant to your
navi gabi ity study?

I did not use this geotechnical report of soi

borings for any navigability determ nation.
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Bingo. Exhibit 6 is a set of site plans that
acconpani ed the Kapur report. And I would |ike
you to take a | ook at that.

MS. KAVANAUGH. So it acconpani ed
Exhi bit 5?

MR. GLEI SNER Yes. Thank you, yes,
Counsel, that's correct.

MB. KAVANAUGH  Ckay.

BY MR GLElI SNER:

Q
A

Q

And have you seen it?

What' s your question?

The question is: Have you seen this and relied on

it in any way in doing navigability assessnments?
These appear to be portions of the plan that | --
were submtted and | have reviewed, but the exact
dates and what process of the review -- | | ooked
at what exactly is in this Exhibit 6. | can't

gi ve exact detail of when I would have seen
them - -

Ckay.

-- and when in the process of ne review ng the
navi gabi lity.

Good. Thank you very nuch.

(Proceedi ngs concluded at 5:35 p.m)

Brown & Jones Reporting, Inc.
414-224-9533




© 00 N o o A w N P

N NN N NN R R R R R R R R R R
gag A W N P O O 00 N O O pd~ W N -, O

171

STATE OF W SCONSIN )
SS:
COUNTY OF M LWAUKEE )

I, JESSICA R WAACK, a Registered Merit
Reporter, Certified Realtine Reporter, Registered
D pl omate Reporter and Notary Public in and for the
State of Wsconsin, do hereby certify that the above
exam nati on of ANDY HUDAK was recorded by ne on
August 25, 2011, and reduced to witing under ny
personal direction.

| further certify that I amnot a
relative or enployee or attorney or counsel of any of
the parties, or a relative or enployee of such attorney
or counsel, or financially interested directly or
indirectly in this action.

In witness whereof | have hereunder set
nmy hand and affixed nmy seal of office at M I waukee,

W sconsin, on Septenber 1, 2011.

Not ary Public
In and for the State of Wsconsin

My Comm ssion Expires: Septenber 1, 2013.
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